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No. 8695 

National War Labor Board, et al., appellants 

v. 

United States Gypsum Company, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This case is here on appeal from an order of the 
Courtofthe United States for the District of Columbia entered 
on 1944, denying appellants’ alternative motion to 

dismiss the complaint or for summary judgment. The 
allowing a special appeal was entered on March 22,1944 (J. A. 
95). 1 Jurisdiction to review the order of the District Court 
is conferred by Section 101 of Title 17 of the District of Colum¬ 
bia Code. 

STATEMENT OP THE CASE 


The appellee, United States Gypsum Company (hereinafter 
referred to as Gypsum), brought this action against 
National War Labor Board and its individual members, the 


1 Appellants and appellee have printed a Joint Appendix, 
thereto in this brief are designated J. A. 
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Director of Economic Stabilization, and the Economic Stabi¬ 
lization Board and its individual members, to enjoin them and 
“all other departments or agencies of the Government, whether- 
named as defendants herein or not,” from enforcing a directive 
order of the National War Labor Board and to obtain a decla¬ 
ration that such order is null and void. The complaint also 
demands a declaration that neither the appellants nor the 
President has any power in relation to Gypsum’s noncompli¬ 
ance with the order. It is not alleged that the President is 
taking or threatening to take any action in relation to 
Gypsum’s noncompliance; and the President is not a party 
to this proceeding. 

The facts alleged in the complaint may be briefly summarized 
as follows: The United States Gypsum Company operates a 
plant devoted in the main to the manufacture of metal stair 
treads, platforms, and other metal specialties for use in war 
ships, merchant ships, Army tanks, and war plants (J. A. 7). 
In May of 1942, the then existing bargaining agreement having 
expired by its terms, a labor dispute arose in the plant between 
Gypsum and its employees over the terms of working conditions 
and wages to be included in a collective bargaining agreement 
(J. A. 8). The efforts of Gypsum and the United Steelworkers 
of America, representative of the employees, to resolve the dis¬ 
pute failed. The Conciliation Service of the United States 
Department of Labor attempted to conciliate the dispute. By 
November of 1942, its efforts also were ineffective (J. A. 9). 
The Secretary of Labor then certified the labor dispute to the 
National War Labor Board. This was done pursuant to the 
provisions of Executive Order 9017, promulgated January 12, 
1942, which had established the Board. After hearing, the 
National War Labor Board pursuant to Executive Order 9017 
determined the merits of the labor dispute between Gypsum and 
its employees in its directive order issued May 31,1943. Gyp¬ 
sum chosfe to comply with part of that determination and to dis¬ 
regard the rest. As to the part it chose to disregard, Gypsum 
remains in noncompliance. 

Gypsum alleges that the Board’s directive order is of no 
legal force or effect; but that nevertheless action has been 
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taken or is about to be taken toward enforcement of that 
directive. It is alleged that a member of the Board threatened 
to refer the matter to the President for action and that the 
Board has already referred the matter to the President for 
action. It is further alleged that the Board has certified 
Gypsum’s noncompliance to appellant Director of Economic 
Stabilization, and that the Director is about to take or has 
taken action to impose upon Gypsum certain sanctions set 
forth in Executive Order 9370 (promulgated August 16,1943). 

The appellants moved to dismiss the complaint or in the 
alternative for summary judgment on the grounds that the 
Court has no jurisdiction over the subject matter of this action 
and that the complaint fails to state a claim upon which relief 
can be granted. We urged in the court below and urge here, 
that (1) the complaint presents no case or controversy with 
the appellants or any of them; (2) the complaint presents a 
suit against the United States to which the United States has 
not consented; and (3) no irreparable injury is shown to 
justify the equitable relief sought. In support of the motion 
for summary judgment, appellants submitted an affidavit of 
Lloyd K Garrison, then General Counsel and Executive 
Director of the War Labor Board, and now Public Member of 
the Board (J. A. 46-48). It appears from the Garrison-affi¬ 
davit that the Director of Economic Stabilization disclaims 
any power under Executive Order 9370 to enforce the Board’s 
directive order in this case, since Executive Order 9370, which 
confers upon the Director discretion to require the imposition 
of sanctions in effectuating compliance with certain Board 
orders, relates only to Board orders issued pursuant to the War 
Labor Disputes Act. Consequently, as affirmed in the. Gar¬ 
rison affidavit, the Director has neither threatened to take 
action nor taken action to effectuate compliance with the 
Board’s directive order in the Gypsum case which was issued 
prior to, and apart from-the War Labor Disputes Act (Act of 
June 25,1943, Pub. Law No. 89, 78th Congress). 

In opposition to the motion for summary judgment and 
in an effort to show the existence of a justiciable case or con¬ 
troversy between, Gypsum and appellants, Gypsum fifed affi- 
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davits to the effect that in one unrelated case the Board 
attempted to secure compliance with a directive order issued 
under Executive Order 9017 through other agencies of the 
Government; that in another unrelated case the Board re¬ 
ferred the matter of noncompliance with such an order to the 
President who thereafter ordered the Army to seize the plant 
of the noncomplying employer; and that in a still further un¬ 
related case of noncompliance the employer’s “officials were 
notified [the affidavit does not state by whom] that the 
military forces of the Government had received instructions 
to stand by awaiting further instructions with reference to the 
noncompliance.” And finally, Gypsum filed a partial tran¬ 
script of the hearing before a Committee of Congress. 

Oral argument was had on the appellant’s alternative mo¬ 
tion to dismiss the complaint or for summary judgment. 
Judge Druffel who heard the case denied the motion from the 
bench. No opinion or findings were entered. 

EXECUTIVE ORDER INVOLVED 

'Die pertinent portions of Executive Order 9017 (7 Fed. Reg. 
237, January 12, 1942) are as follows: 

Whereas by reason of the state of war declared to 
exist by joint resolutions of the Congress, approved 
December 8, 1941 and December 11, 1941, respectively 
(Public Laws Nos. 328, 331, 332,>77th Congress), the 
national interest demands that there shall be no inter¬ 
ruption of any work which contributes to the effective 
prosecution of the war; and 

Whereas as a result of a conference of representatives, 
of labor and industry which met at the call of the Presi¬ 
dent on December 17, 1941, it has been agreed that for 
the duration of the war there shall be no strikes or lock¬ 
outs, and that all labor disputes shall be settled by peace¬ 
ful means, and that a National War Labor Board be 
established for the peaceful adjustment of such disputes: 

Now, therefore, by virtue of the authority vested in 
me by the Constitution and the statutes of the. United 
States, it is hereby ordered: * 



1. There is hereby created in : the Office'for Emergency 
Management a National War Labor Board, hereinafter 
referred to as the Board. The Board shall be composed 
of twelve special commissioners to be appointed by the 
President. Four of the members shall be representative 
of the public; four shall be representative of employees; 
and four shall be representative of employers. The 
President shall designate the Chairman and Vice-Chair¬ 
man of the Board from the members representing the 
public. The President shall appoint four alternate' 
members representative of employees and four repre¬ 
sentatives of employers, to serve as Board members in. 
the absence of regular members representative of their 
respective groups. Six members or alternate members 
of the Board, including not less than two members from 
each of the groups represented on the Board, shall con¬ 
stitute a quorum. A vacancy in the Board shall not im¬ 
pair the right of the remaining members to exercise all 
the powers of the Board. 

2. This Order does not apply to labor disputes for 
which procedures for adjustment or settlement are other¬ 
wise provided until those procedures have been ex¬ 
hausted. 

3. The procedures for adjusting and settling labor 
disputes which might interrupt work which contributes 
to the effective prosecution of the war shall be as fol¬ 
lows: (a) The parties shall first resort to direct negotia- 
tions or to the procedures provided in a collective bar¬ 
gaining agreement, (b) If not settled in this manner, 
the Commissioner of Conciliation of the Department of 
Labor shall be notified if they have not already inter¬ 
vened in the dispute, (c) If not promptly settled by 
conciliation, the Secretary of Labor shall certify the dis¬ 
pute to the Board, provided, however, that the Board 
in its discretion after consultation with the Secretary 
may take jurisdiction of the dispute on its own motion. 
After it takes jurisdiction, the Board shall finally deter¬ 
mine the dispute, and for this purpose may use media¬ 
tion, voluntary arbitration, or arbitration under rules 
established by the Board. 



(1) The lower court has no jurisdiction over the subject- 
matter of this action, in that (a) the complaint presents no 
case or controversy with the appellants or any of them, and 
(b) the complaint presents a suit'against the United States 
to which the United States has not consented. 

(2) Gypsum fails to show that it has been or will be dam¬ 
aged irreparably or otherwise by any action or threat-of ac¬ 
tion of any of the appellants, and thus makes out no case for 
the equitable relief sought. 

(3) The lower coure erred in denying the appellants’ motion 
to dismiss the complaint or for summary judgment. 

SUMMARY OF ABGXJUENT 


The complaint presents no case or controversy with the ap¬ 
pellants or any of them. The challenged directive order of the 
National War Labor Board does not affect the legal rights of 
Gypsum. None of the appellants has power to enforce it. And 
there is no actual or threatened interference with any legal 
rights of Gypsum. 

Gypsum seeks relief not only against the individual appel¬ 
lants with whom it has no controversy, but also against those 
.appellants in their capacities as officers and agencies of the 
United States. The suit is therefore in effect one against the 
United States to which the United States has not consented. 

The complaint fails to show that Gypsum has been or will 
be damaged irreparably or otherwise by any action or threat of 
-aetion by any of the appellants, and thus makes out no case 
for equitable relief. 

ABGUMENT 


The Court has no jurisdiction over the subject matter 


The basic legal issue raised by the complaint and the appel¬ 
lants’ motion is whether the action presents a case or contro- 
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versy necessary for the constitutional jurisdiction of the court. 
That issue as raised here is in substance identical with the 
same issue in Employers Group of Motor Freight Carriers, Inc. 
v. National War Labor Board, et dl., No. 8680, which was ar¬ 
gued before this Court on May 8,1944. 

Except for immaterial variations in detail, this case is ex¬ 
actly the same as the Motor Freight Carriers case. There, as 
here, suit was brought for injunctive and declaratory relief 
against the enforcement of a directive order of the National 
War Labor Board issued prior to the passage of the War 
Labor Disputes Act. The defendant National War Labor 
Board, its defendant individual members, and defendant 
Director of Economic Stabilization are all defendants in the 
Motor Freight Carriers proceeding. 2 There, as here, the de¬ 
fendants moved in the alternative for dismissal or summary 
judgment and presented the disclaimer by the Director of 
Econpmic Stabilization of any power in relation to directive 
orders of the National War Labor Board which were not issued 
pursuant to the War Labor Disputes Act. We urged there, 
and we urged here in the court below, as our main ground of 
dismissal, that a case or controversy necessary for the consti¬ 
tutional jurisdiction of the Court, is lacking since the National 
War Labor Board’s directive order does not fix or alto: legal 
rights. Defendants’ motion was granted in the Motor Freight 
Carriers case and should have been granted here. 

Indeed, dismissal of Gypsum’s suit for lack of a case or con¬ 
troversy should have followed a fortiori from the decision of 

1 The Price Administrator was a defendant In Motor Freight Carriers , 
and was not a defendant here. Gypsum’s attempt to present a case or con¬ 
troversy can not be aided by his absence. Defendant Economic StabUization 
Board, and its individual defendant members were not defendants in Motor 
Freight Carriers. But the presence of those defendants In this proceeding 
adds nothing to the attempted presentation of a case or controversy since 
(1) it is dear on the face of Executive Order 9250, which established the 
Economic Stabilization Board, that their functions are only to “advise and 
consult”; (2) Executive Order 9870 confers power and discretion in the 
Director of Economic StabUization alone to effectuate compliance with 
directive orders of the National War Labor Board issued pursuant to the 
War Labor Disputes Act, and does not even mention the Economic Stabiliza¬ 
tion Board; and (3) Gypsum does not allege any threat of action by the 
Economic Stabilization Board or its individual members. 

389952 — 44 - 2 
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the court below in the Motor Freight Carriers case. The 
fundamental question in both suits was the legal effect, if any, 
of a directive order of the Board issued, pursuant to Executive 
Order 9017. On that fundamental question Government coun¬ 
sel and counsel for the plaintiff in the Motor Freight Carriers 
case disagreed. A difference in legal opinion between opposing 
counsel does not make a case or controversy. But in this pro¬ 
ceeding there is not even that. Counsel for Gypsum assert 
that the Board’s directive order can not change Gypsum’s legal 
rights. We agree. 

Gypsum in asking the Court so to declare seeks in effect 
to use this Court for the confusion of legal right with moral 
obligation and thus to obtain an advisory declaration from 
this Court that it has a right, equivocally legal or moral, not 
to comply with the directive order. Such advisory use of the 
federal courts is what the constitutional requirement of case 
or controversy was intended to avoid. See Ashwander v, 
Tennessee Valley Authority et al., 297 U. S. 288, 325; Helco 
Products Co., Inc., v. McNutt, — App. D. C. —, 137 F. 
(2d) 681,684. 

“Case or controversy” under the Constitution requires “ac¬ 
tion” by the appellants here “of a definite and concrete char¬ 
acter constituting an actual or threatened interference with 
the rights of” Gypsum. See Ashwander v. Tennessee Valley 
Authority, et al., 297 U. S. 288,324^ Helco Products Co. v. Mc¬ 
Nutt, — App. D. C. —, 137 F. (2d) 681; Electric Bond & 
Share Co. v. S. E. C., 303 U. S. 419, 443; Ex Parte La Prade, 
289 U. S. 444; Liberty Warehouse Co. v. Grannis, 273 U. S. 70, 
74; Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U. S. 
270,273; United States v. West Virginia, 295 U. S. 463. 

Here the challenged directive order of the National War 
Labor Board does not impinge upon Gypsum’s rights. None of 
the appellants has power to enforce it. And there is no actual 
or threatened interference with any rights of Gypsum. 

The Board’s directive order was issued pursuant to Execu¬ 
tive Order 9017. The National War Labor Board had been 
established by Executive Order 9017 for the peaceable adjust¬ 
ment of labor disputes as the result of a conference of repre¬ 
sentatives of labor and industry which met at the call of the 
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President on December 17, 1941. It was the agreement of 
the conference that there would be no strikes or lockouts for 
the duration of the war, and that labor disputes would be 
peacefully settled by the National War Labor Board to be es¬ 
tablished for that purpose of peaceful adjustment. 3 Execu¬ 
tive Order 9017 authorizes the Board to take jurisdiction over 
labor disputes which cannot be settled by collective bargaining 
or conciliation and empowers the Board finally to determine 
such disputes. 

The Board’s orders under Executive Order 9017 do not fix 
or alter the legal rights of the parties to the labor dispute. 
Executive Order 9017 does not give the Board any power to 
enforce its orders, the Board’s functions thereunder being to 
determine what the war effort requires to be done to settle a 
labor dispute which impairs that effort. As stated in Balti¬ 
more Transit Co. v. Flynn , 50 F. Supp. 382 (D. Md.), where 
the functions of the Board and the status of its orders under 
Executive Order 9017 were considered, the National War Labor 
Board “does not exist as a tribunal to determine the legal rights 
and obligations of employer and employee, or to protect and 
enforce such rights, but merely to decide how such rights, 
in the Board’s opinion, are to be exercised in the public in¬ 
terest in view of the state of war”; the Board’s function “is 
to give expression of its views of the moral obligation of each 
side to the controversy, as members of society, to agree upon 
a basis for cooperation in the public interest”; and its “juris¬ 
diction and power” “to direct parties to do what it deems they 
should do in such interest is not limited by their constitutional 
or legal right to refuse to do it. There is no constraint upon 
the parties to do what the Board may decide they should do, 
except moral constraint.” See also Pennsylvania R. Co. v. La¬ 
bor Board, 261 U. S. 72; Pennsylvania Federation v. Pennsyl¬ 
vania R. Co., 267 U. S. 203. 

*The second “Whereas” danse of the Executive Order reads as foUows: 
“Whereas as a result of a conference of representatives of labor and indus¬ 
try which met at the call of the President on December 17,1941. .it has been 
agreed that for the duration of the war there shall be no strikes or lock¬ 
outs, and that all labor disputes shall be settled by peaceful means, and 
that a National War Labor Board be established for the peaceful adjust¬ 
ment of such disputes.” 
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The method of adjustment of disputes by the War Labor 
Board set up by Executive Order 9017 closely resembles the 
provisions of Part III of the Transportation Act of 1920 (41 
Stat. 456, 469) which were before the Supreme Court in the 
two Pennsylvania Railroad cases just cited. Part III of the 
Transportation Act of 1920, establishing the United States 
Railroad Labor Board, provided that upon application of a 
party to a labor dispute which cannot be settled by voluntary 
negotiation or upon the certification of an adjustment board 
that it has failed to adjust the dispute or “upon the Railroad 
Labor Board’s own motion if it is of the opinion that the dispute 
is likely substantially to interrupt commerce,” the Railroad 
Labor Board “shall receive for hearing” and “decide all dis¬ 
putes”; and that the decisions of the Railroad Labor Board 
“shall establish standards of working conditions which 
# * are just and reasonable.” Notwithstanding this 

language, the Supreme Court held that the decisions of the 
Railroad Labor Board did not affect legal rights, that they de¬ 
pended for enforcement upon public opinion and the volun¬ 
tary compliance of the parties, and that hence no equitable 
relief could be had either to enjoin or enforce such decisions. 
Pennsylvania R. Co. v. Labor Board, supra; Pennsylvania 
Federation v. Pennsylvania R. Co., supra. 

The language of the Supreme Court in the former case is 
peculiarly apposite here (261U. S. at p. 84): 

But Title III was not enacted to provide a tribunal to 
determine what were the legal rights and obligations of 
railway employers and employees or to enforce or protect 
them. Courts can do that. The Labor Board was 
created to decide how the parties ought to exercise their 
legal rights so as to enable them to cooperate in running 
the railroad. It was to reach a fair compromise between 
the parties without regard to the legal rights upon which 
each side might insist in a court of law. The Board is 
to act as a Board of Arbitration. It is to give expression 
to its view of the moral obligation of each side as mem¬ 
bers of society to agree upon a basis for cooperation in 
the work of running the railroad in the public interest. 
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. The only limitation upon the Board’s decisions is that 
they should establish a standard of conditions, which, 
in its opinion, is just and reasonable. The jurisdiction 
of the Board to direct the parties to do what it deems 
they should do is not to be limited by their constitutional 
or legal right to refuse to do it. Under the act there is 
no constraint upon them to do what the Board decides 
- they should do except the moral constraint, already 
mentioned, of publication of its decision. 

It is reasonably clear therefore under the decisions of the 
Supreme Court in the Pennsylvania Railroad cases and the 
decisions of the District Courts in the Baltimore Transit and 
Motor Freight Carrier cases, that no legal rights of Gypsum 
are involved in this proceeding. Moreover it is clear that there 
is no impingement upon any rights of Gypsum; for none of 
the appellants has power to enforce, or has claimed the power 
to enforce, or has threatened to enforce the Board’s directive 
order. Gypsum does not cite any power in the War Labor 
Board by executive order, statute, or otherwise to enforce its 
orders by employment of-legal sanctions. And there is none. 

Executive Order 9370 authorizes the Board to certify certain ./..■!■ >? 

cases of noncompliance to the appellant Director of Economic 
Stabilization. Gypsum alleges, that a member of the War. 

Labor Board threatened to refer Gypsum’s noncompliance to 
the President, and that Gypsum’s noncompliance has already 
been referred to the President, and in addition, to the Director 
of Economic Stabilization. Accepting those as the facts in the 
present posture of the case, there is nothing further that the 
War Labor Board or its members can do; and nothing further 
is alleged. To avoid any possible misleading of this Court, 
we point out here as we pointed out below that in actual truth 
the War Labor Board has not referred Gypsum’s noncompli¬ 
ance to the Director of Economic Stabilization, Or to the 
President, or for that matter to anyone else. The difference 
however is immaterial. 

The Director of Economic Stabilization disclaims any power 
to enforce the Board’s directive order; Gypsum does not 
allege any threat on his part to require compliance; and, in 
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fact, the Director of Economic Stabilization has neither 
threatened nor taken action to secure compliance. 4 As for the 
President, he is not a party to this proceeding; no threats of 
action by him are alleged; and his powers and discretion as 
Chief Executive and Commander in Chief to ensure against 
interruptions in the proper prosecution of the war are entirely 
apart and distinct from any advice he may receive from the 
War Labor Board. Ken-Rad Tube and Lamp Corporation v. 
Carroll Badeau, — F. Supp. — (W. D. Ky., May 9, 1944); 
Jenkins Bros. v. National War Labor Board et al., Civil 
Action No. 23,711, Dist. Ct. of the United States for Dist. of 
Columbia, decided by Mr. Justice Bailey on April 27, 1944; 
Baltimore Transit Co. v. Flynn, 50 F. Supp. 382 (D. Md.). 5 

Not finding a case or controversy here,,Gypsum is driven 
to seeking it elsewhere. Gypsum’s affidavits refer to ex¬ 
traneous matters in connection with three proceedings before 

4 Gypsum alleges that the Director of Economic Stabilization “is required 
to” take action against Gypsum under Executive Order 9870. Apparently 
. on the basis of that legal view that the Director is required to take action. 
Gypsum alleges further the inference that the Director “will,” is “about to 
or has taken” such action. (J. A. 32.) In view of the Director’s disclaimer 
of power, the Garrison affidavit that the Director has not taken or 
threatened any action under Executive Order 9370 states the plain and 
incontestable fact in this proceeding. 

4 In the Baltimore Transit case the Court said (at p. 388): 

“The powers of the National War Labor Board through its own directive 
Orders, per se, are not to be confused with the powers of the President of 
the United States himself, in his position as Chief Executive and Com¬ 
mander in Chief of the Army and Navy, to take possession of and to operate 
private industries and public utilities of, we may say, endless kinds and 
varieties, if such is essential, in the discretion of the President, to the 
proper prosecution of the war effort. What the President can or may do 
as the result of the present controversy or of any future situation with 
reject to the plaintiff company, in the event the National War Labor Board 
certifies the matter to him with the recommendation that he seize plain tiffs 
property and assume the operation of its transportation lines, is a question 
not before this Court.” 

Action by the President in relation to matters referred by the Board has 
been neither automatic nor of any standard pattern. In some instances, 
the President has ordered seizures of properties, and in others he has merely 
directed a personal communication to the employer or union involved. Such 
seizures of properties as have been ordered by the President have not been 
made by any of the appellants here. 




the Board, none of which involved Gypsum (see J. A. pp. 
49-93). Those affidavits serve only to emphasize the absence 
of a case or controversy between Gypsum and any appellant 
here. 


R. The suit here is in effect one against the United States to which the 

United States has not consented 


Gypsum seeks relief not only against the individual appel¬ 
lants with whom it has no controversy but also against those 
appellants in their official capacities, and indeed against the 
whole Government (p. 2, supra). This action is thus plainly 
against the United States even though it is not named as a for¬ 
mal party to the suit. It is axiomatic that the United States 
cannot, without its consent, be sued in any court, and it is 
equally well settled that, in the matter of suits against the 
United States, the substance rather than the form of the action 
is material. Louisiana v. McAdoo, 234 U. S. 627; Minnesota v. 
Hitchcock, 185 U. S. 373, 386; Worcester County Trust Co. v. 
Riley, 302 U. S. 292, 296. Consequently, since consent to 
suit has not been given in this case, the action may not be 
maintained and the court lacks jurisdiction over the subject 
matter. Oregon v. Hitchcock, 202 U. S. 60, 69; Minnesota v. 
Hitchcock, 185 U. S. 373, 387; Wells v. Roper, 246 U. S. 335, 
337; Louisiana v,.McAdoo, supra; Transcontinental <fc West¬ 
ern Air, Inc., v. Farley, 71 F. (2d) 288 (C. C. A. 2d) cert. den. 
293 U. S. 603; Appalachian Electric Power Co. v. Smith, 67 
F. (2d) 451 (C. C. A. 4th), cert. den. 291 U. S. 674; Baltimore 
Transit Co. v. Flynn, supra. 


Gypsum failed to state a claim against appellants or any of 
them upon which relief can be granted 

A. Gypsum stated no claim upon which injunctive relief could be granted 

Insofar as the complaint seeks injunctive relief against any 
of the appellants, it is clearly insufficient in law. Gypsum has 
failed to show that it has been, or will be, damaged irrepar¬ 
ably or otherwise by any action or threat of action by any of 



the appellants and, therefore, is not entitled to relief in equity. 

The directive of the War Labor. Board challenged here is 
not self-enforcing and the members of the War Labor Board, 
as a matter of law and in fact, are not officials charged with 
enforcing such directive by employment of legal sanctions for 
failure to comply therewith. In the absence of such a show¬ 
ing, the complaint as to them must be dismissed. Fitts v. Mc¬ 
Ghee, 172 U. S. 516, 529-530; Champlin Rjg. Co. v. Commis¬ 
sion, 286 U. S. 210, 237-238; Federal Trade Commission v. 
Claire Furnace Co., 274 U. S. 160. 

The complaint alleges that the War Labor Board and its 
members have already certified Gypsum’s noncompliance to 
the President. Accepting that as the fact in the present pos¬ 
ture of the case there is nothing further that the Board or its 
members can do and there is nothing to enjoin. As pointed 
out, however (p. 11, supra), the War Labor Board has in actual 
truth not referred the matter to the President or to anyone else. 
It is possible that the Board may at some time in the future 
refer the matter to the President.' In that hypothetical event, 
the President, under his independent powers as Chief Executive 
and Commander in Chief, may take such action, if any, as he 
deems advisable in the light of the Board’s report and such 
other information from other sources as may be before him. 
What that action, if any, might be no one now knows (see p. 12, 
supra). Plainly, in these circumstances, an injunction will not 
lie to restrain the Board from the mere reference of the Gypsum 
matter to the President. Baltimore Transit Co. v. Flynn, 
supra; Penna. R. R. v. Labor Board, 261 U. S. 72; Penna. 
Federation v. Penna. R. R., 267 U. S. 203; Cf. Helco Products 
Co. v. McNutt, — App. D: C. —, 137 F. (2d) 681. 

It is apparent, too, that no injunctive relief may be granted 
against the Economic Stabilization Director or the Economic 
Stabilization Board, or any of its members. See Watson v. 
Buck, 813 U. S. 387, 399-400; Champlin Rjg. Co. v. Commis¬ 
sion, supra; Spielman Motor Sales Co. v. Dodge, 295 U. S. 89; 
Beady. Missouri Pacific Railroad Corp., 312 U. S. 45,49; Fed¬ 
eral Trade Commission v. Claire Furnace Co., supra; Sparks v. 
Hart Coal Co., 74 F. (2d) 697 (C. C. A. 6th). None of themhaS 
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such directive. /The Economic Stabilization Director has, in 
fact, disclaimed any power to invoke the sanctions specified in 
Executive Order 9370 in a case such as this one. The functions 
of the Economic Stabilization Board are unrelated to Execu¬ 
tive Order 9370, and are in any event purely advisory (see n. 
2, supra p. 7). . ' • 

B. Gypsum stated no daim upon which declaratory relief could be granted' 

Gypsum has failed to state or establish a claim on the basis 
of which declaratory relief may be granted. A prayer for a 
declaratory judgment adds nothing to the jurisdiction of a court 
of equity where the suit is not otherwise within equitable juris¬ 
diction. Ashwander v. T. V. A., 297 U. S. 288,324-325 ; Smith 
v. American Asiatic Underwriters, Iric., 127 F. (2d) 754; 756- 
757 (C. G. A. 9th) ; Bradley Lumber Co. v. N. L. R. B., 84 F. 
(2d) 97 (C. C. A. 5th), cert. den. 299 U. S. 559; Great Lakes 
Dredge & Dry Dock Co. v. Huffman, 319 U. S. 293. 

There is no “case of actual controversy” between Gypsum 
and any of the appellants within the meaning of the Declara¬ 
tory Judgment Act (Act of June 14, 1934, 48 Stat. 955; 28 
U. S. C. 400) as to the effect or validity of the War Labor 
Board’s directive since, as has been shown, such order is not 
self-enforcing and does not fix or alter the legal rights of the 
parries. Nor has any “case of actual controversy” within the 
meaning of the Declaratory Judgment Act been presented in. 
respect of any of the provisions of the War Labor Disputes 
Act or of Executive Order 9370. The War Labor Disputes Act 
is irrelevant to the .present action, since the directive of War 
Labor Board here challenged was issued pursuant to Execu¬ 
tive Order 9017 and before the enactment of such Act. There 
has been no threat to apply against Gypsum any sanctions pur¬ 
suant to Executive Order 9370 and the Economic Stabilization 
Director has, in fact, disclaimed the power to do so in situa¬ 
tions such as the present one. In these circumstances no de¬ 
claratory judgment is possible. See Helco Products Co. v. Mc¬ 
Nutt, — App. D. C. —, 137 F. (2d) 681; Electric Bond & 
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Share Co. v. S. E. C., 3Q3.U. S. 419,443; A&hwander v. T. V. A., 
297 U. S. 288, 324-325; Smith v. American Asiatic Under¬ 
writers, Inc., 127 F. (2d) 754, 756-757 (C. C. A. 9th). As the 
Court of Appeals for the District of Columbia stated in the 
Helco case, supra, at pp. 682, 683: 

The issue which we must decide is whether there is 
a case of actual controversy within the meaning of the 
Declaratory Judgment Act; in other words, whether 
the facts alleged, under all the circumstances, show that 
there is a substantial controversy between parties hav¬ 
ing adverse legal interests of sufficient immediacy and 
reality to warrant the issuance of a declaratory judg¬ 
ment. 

The Supreme Court has said the pronouncements, 
policies, and programs of a government administrative 
agency do not give rise to a justiciable controversy save 
as they have fruition in action of a definite and con¬ 
crete character, constituting an actual or threatened 

interference with the rights of persons complaining. 

/ 

Gypsum also demands a declaratory judgment to the effect 
that the President has no power or authority to impose any 
sanctions for failure to comply with decisions or orders of the 
National War Labor Board issued pursuant to Executive Or¬ 
der 9017. The President is not a party to this proceeding. It 
is not alleged that the President has delegated to any of the 
appellants any of his powers to avoid interruption in Gypsum’s 
production of war materials; and it is not alleged that the Pres¬ 
ident or any of the appellants acting as his agents has threat¬ 
ened to seize Gypsum’s property or to take any other action. 
There is consequently no “case of actual controversy” as to 
the President’s powers in the matter. 




For the foregoing reasons it is respectfully submitted that 
the order of the District Court denying the appellants’ alter¬ 
native motion to dismiss the complaint or for summary judg¬ 
ment should be reversed and the- action should be dismissed. 


Francis M. Shea, * 
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United States Court of Appeals 

DISTRICT OF COLUMBIA. 


No. 8695 


NATIONAL WAR LABOR BOARD, et al., 

Appellants, 

vs. 

UNITED STATES GYPSUM COMPANY, 

Appellee . 


Appeal From the District Court op the United States 
For the District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 


(a) At the outset it is important to bear in mind that 
appellant, National War Labor Board, prior to the com¬ 
mencement of the action, asserted that its order of which 
appellee complains was compulsory and threatened to en¬ 
force the same against appellee. The assertion of appel¬ 
lants’ counsel that the Board’s order was only advisory is 
the exact opposite of the position taken by the Board before 
suit was started. 

(b) The complaint filed on September 23, 1943 (J. A. 
2) alleges, among other things, the following: 

The directive order of the Board of May 31, 1943, was 
in the form of a mandatory directive requiring appellee 


to make a contract with the union containing the Board’s 
standard maintenance of membership provision and check¬ 
off. Appellee replied that it was unwilling to accept the 
order of the Board for union security for the reason that 
the Board had no right to compel appellee to make such a 
contract. (J. A. 14-18.) The Board thereupon by telegram 
directed appellee to show cause before the Board on June 
24, 1943, why it should not comply with the Board’s direc¬ 
tive order of May 31, 1943. (J. A. 18.) 

During the course of the hearing Wayne L. Morse, as 
compliance officer of the Board and on the Board’s behalf, 
asserted in no uncertain terms that the Board had the 
power of compulsory arbitration and that its order was 
binding and enforcible against appellee; that the Board 
would urge the exercise of all of the war powers of the 
President as were necessary in order to secure compliance; 
that the very life of the Board depended upon complete 
compliance and that defiance of the Board would not be 
permitted. He further stated that it made no difference 
whether appellee remained in business or not if the choice 
the government had was to permit it to remain in business 
or to protect the no-strike no-lockout policy of the govern¬ 
ment; that challenge to the Board must be met with all 
of the forces of the government necessary to meet it; and 
that the government was justified in taking the necessary 
time to compel compliance if the Board is to preserve 
the principles on which the whole enforcement policy 
rested. (J. A. 20-23.) 

Under date of August 16, 1943, the President issued ex¬ 
ecutive order No. 9370 authorizing and directing the Eco¬ 
nomic Stabilization Director to take certain action to 
enforce directives of the National War Labor Board. (J. 
A. 28-32.) The National War Labor Board reported to 
the Director that appellee had not complied with said 
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order, and the Director and other departments or agencies 
are about to or have taken action to impose sanctions 
against appellee. (J. A. 32-33.) 

There was no interruption of work at said Warren plant 
by reason of any strike or otherwise either before or after 
the entry of said directive order of the Board. The sole 
purpose of said threats and the imposition of sanctions 
under executive order 9370 was to compel appellee to ac¬ 
cept maintenance of membership and check-off as provided 
in the order of the Board. (J. A. 7-8.) 

(c) In addition to the specific threats at said hearing, 
the Board pointed to other cases where the Board had 
been instrumental in bringing about the seizure of plants 
and properties to compel compliance, among them Toledo, 
Peoria & Western Railroad case, 3 W. L. R. 518 wherein 
the Board said that the seizure would continue until the 
management saw fit to comply. Reference was also made 
to the Little Steel case, 1 W. L. R. 325, wherein it was 
stated by the Board that there was no basis for question¬ 
ing the power of the President to order what amounted to 
compulsory arbitration which he had entrusted to the 
Board; and that those who challenged the decision of the 
Board challenged the war powers of the President. 

(d) Mr. Davis, Chairman of the Board, in his testi¬ 
mony before the Special Committee of the House on No¬ 
vember 30, 1943 (seven days after service of motion to 
dismiss on the ground that the order was only advisory) 
said among other things that the Board had the power 
to impose orders upon both parties to a dispute and was 
vested with authority to act for the employer and em¬ 
ployees and make a contract for them. (J. A. 51-63.) 

Mr. Morse, public member and compliance officer of the 
Board, at the same hearing reiterated what he said in his 
opinion in the Little Steel case. He also said that in the 
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Windsor Manufacturing Company case the Board sought 
to have the Army and the War Production Board assist the 
Board to compel compliance with the directive orders of 
the Board by denying contracts and other privileges to 
the employer who had refused to comply; that there was 
no doubt that they were trying to get the other agencies in 
Government to exercise sanctions to carry out the deci¬ 
sions of the Board; that when the Board was set up by 
the President to finally determine labor disputes they 
automatically became a compulsory arbitration tribunal 
for the duration of the war. (J. A. 64-74.) 

The affidavits of Matt B. Jones, Jr. and Samuel J. Levy 
show that the Board regarded its orders as enforcible; 
that in the S. A. Woods Machine Company case its prop¬ 
erties were taken over to compel compliance with the order 
of the Board; that in the Twentieth Century Brass Works 
case the company was notified that military forces had 
been instructed to stand by awaiting further instructions 
with reference to non-compliance of the company. (J. A. 
78-92.) 

(e) In this connection we also refer to the J. Greene- 
baum Tanning Company case, 10 W. L. R. 527, decided 
August 28, 1943, immediately prior to the filing of the 
complaint in this case, wherein the Board said that the 
President had deemed it appropriate to exercise the most 
rigid sanctions against recalcitrant employers who failed 
to abide by the War Labor Board’s rulings upon mainte¬ 
nance of membership. 1 


1. See also Vanadium Corporation case, 13 W. L. R. 753, released 
January 23, 2944, after the complaint was filed herein and wherein the 
Board said it had the right to direct maintenance of membership even 
though such provisions entailed infringement of state laws. 
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STATEMENT OF POINTS. 


I. The court has jurisdiction over the subject matter 
of the complaint in that (a) the complaint presents a case 
or controversy with appellants, and (b) the suit here is 
not in effect one against the United States. 

II. Appellee established a claim against appellants 
upon which relief may be granted in that (a) appellee 
stated a claim upon which injunctive relief may be granted, 
and (b) appellee also stated a claim upon which declara¬ 
tory relief may be granted. 

III. Appellants are not entitled to a summary judg¬ 
ment. 
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SUMMARY OF ARGUMENT. 


The complaint presents a case or controversy with ap¬ 
pellants in that (a) the National War Labor Board as¬ 
serted that its order of May 31, 1943, was compulsory and 
threatened to compel appellee to comply therewith, (b) the 
National War Labor Board and the Economic Stabilization 
Director sought to compel compliance with said order by 
imposing sanctions under executive order No. 9370, (c) 
neither the Board nor the Economic Stabilization Director 
had any power to compel compliance with said order as 
threatened by them, and (d) under such circumstances 
there is a controversy and appellee’s only remedy is in 
equity or under the Declaratory Judgments Act for a 
declaration of rights and the legal relations of the parties. 

The suit here is not in effect one against the United 
States in that the acts of appellants complained of were 
without legal authority and they are subject to judicial 
restraint either by way of injunction or declaratory judg¬ 
ment. 

Appellee established a claim against appellants for in¬ 
junctive relief in that appellants asserted that the order 
of the Board was compulsory and threatened to invade 
appellee’s rights of contract and property by force, and 
unless enjoined appellee will either be compelled to accept 
said contract against its will or have its property taken 
and its business destroyed. Appellee is also entitled, for 
the same reason, to a declaratory judgment declaring as 
between appellants and appellee the rights and legal rela¬ 
tions of the parties. 

Appellants are not entitled to a summary judgment since 
the motion therefor raises no question of fact not ad¬ 
mitted upon the motion to dismiss. The affidavit filed in 
support of the motion for summary judgment sets forth 
no facts which are admissible in evidence and neither the 
affidavit nor the letter accompanying the same has any evi¬ 
dentiary value. 
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ARGUMENT. 


L 

The Court Has Jurisdiction Over the Subject Matter of the 

Complaint. 

A. The complaint presents a case or controversy with 

Appellants. 

(a) It can not be denied that before the complaint was 
filed the War Labor Board took the position that the di¬ 
rective order of the Board of May 31, 1943, was binding 
upon and enforcible against appellee. The Board threat¬ 
ened to compel compliance by force. Members of the 
Board authorized to speak, not only said at the show cause 
hearing that the order was binding and enforceable but 
that it was entered pursuant to power of compulsory ar¬ 
bitration conferred upon the Board by the President. They 
went further. They said that the order would be enforced 
against appellee; that they would turn to the President 
for final enforcement and would urge upon him the exer¬ 
cise of all the war powers as were necessary to secure com¬ 
pliance; that appellee’s defiance of the Board would not 
be allowed and that its challenge to the Board must be met 
with all the forces of the government necessary to meet it. 
They even went further. They threatened appellee with 
extinction of its business if it did not comply, they said 
that it made no difference whether appellee remained in 
business or not if the choice the government had was to 
permit it to remain in business or to protect the no-strike 
no-lockout policy of the government. 

Was that advisory? How could the Board or the Presi¬ 
dent compel compliance with the directive order if it was 
only advisory? There was nothing advisory about it. It 
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was a plain threat to compel appellee to accept the order 
of the Board, and it might be successful unless the Board 
is enjoined or the rights of the parties declared in this suit. 
The injury lies in the assertion of the Board that its order 
is compulsory and the threat to compel compliance by force. 

We insist that a controversy arose right then and there 
affecting appellee’s legal rights. The Board asserted that 
the order was valid and enforcible within the constitutional 
powers of the President for whom the Board vras acting, 
and threatened the enforcement of the order to the injury 
of appellee. Appellee, on the other hand, denied the claim 
of the Board as in violation of appellee’s constitutional 
rights of contract and asserted that it could not legally be 
compelled to comply with the order of the Board. It fol¬ 
lows that appellee was entitled to relief either by a declara¬ 
tion of the rights and legal relations of the parties with re¬ 
spect to said order or by injunction restraining the Board 
from taking any further action to enforce said order or to 
cause the same to be enforced against it. 

Appellants’ counsel say in effect, but if said order was 
only advisory in fact then no constitutional rights of ap¬ 
pellee have been violated and no rights affected. That, to 
say the least, is an over-simplification of the question and 
may be said in every such case where a public official pur¬ 
ports to act beyond the scope of his authority. It is sim¬ 
ply “legal side-stepping” and an attempt of the Board 
to avoid the consequences of its unlawful acts when taken 
into court. For the employer the order is “compulsory 
arbitration” with all of the dire consequences the phrase 
connotes. In court, however, it is “advisory” only. 

(b) Under date of August 16, 1943, the President is¬ 
sued executive order No. 9370. The order was entitled, 
“An order authorizing the Economic Stabilization Direc¬ 
tor to take certain action in connection with the enforce- 
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ment of directives of the National War Labor Board,” and 
in express terms directed the imposition of sanctions in 
cases in which the Board reports to the Director of Eco¬ 
nomic Stabilization that its orders have not been complied 
with. 2 (J. A. 28-29.) 

It is charged in the complaint that the Board has re¬ 
ported to the Director of Economic Stabilization that plain¬ 
tiff has not complied with the directive order of May 31, 
1943, and that the Director of Economic Stabilization is 
about to or has taken action to withhold or withdraw from 
plaintiff some or all of said priorities, benefits and privi¬ 
leges for the sole purpose of compelling plaintiff to com¬ 
ply with said order. (J. A. 33.) It is not unreasonable to 
assume that in this the Director was acting with the ad¬ 
vice of the Economic Stabilization Board with which the 
Director was required to advise and consult. (J. A. 40.) 

Here we have a situation where the War Labor Board 
entered the mandatory directive order of May 31, 1943, 
and asserted that it was compulsory and openly threatened 
to enforce the same against appellee. The President then, 
without any legal authority at all, as appellee contends, is¬ 
sued executive order No. 9370 to impose sanctions of a 
drastic nature against so-called recalcitrants to compel 
them to comply with the directive orders of the Board. 
No action was to be taken in any court but through a self¬ 
executing order the employer was to be compelled to com¬ 
ply. It is to be noted that the executive order of August 
16, 1943, had nothing to do with the power of the Presi¬ 
dent to seize a plant in case of a strike or interruption of 

2. The executive order is unlimited in its scope. Appellants’ counsel 
claim that the President’s letter to Mr. Davis (J. A. 30) showed an inten¬ 
tion to cover only orders issued under the War Labor Disputes Act. but 
the letter was no part of the order as published in the Federal Register. 
Careful reading of the letter, however, shows that the President had in 
mind all cases of non-compliance. There was no reason why he should 
make a distinction between an order entered before or after the enactment 
of the Disputes Act, and none was made by him when he Issued the order. 
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work, but sanctions were to be imposed (as in this case 
where there was no interruption of work) for the sole 
purpose of compelling compliance. 8 

(c) It has been held that under such circumstances there 
is a controversy and that appellee’s only remedy is in 
equity or under the Declaratory Judgments Act for a 
declaration of rights and the legal relations of the parties. 
The courts have consistently held that relief may be granted 
against a public officer where he acts without authority to 
the injury of another and that no one may be left to his 
uncontrolled and arbitrary action which is unauthorized 
by law and in violation of private rights. Utah Fuel Co. v. 
National Coal Commission (1939), 306 U. S. 56; Goltra v. 
Weeks (1926), 271 U. S. 536; American School of Mag¬ 
netic Healing v. Me Annuity (1902), 187 U. S. 94; I ekes v. 
Fox (1937), 300 U. S. 82; Santa Fe P. R. Co. v. Lane (1917), 
244 U. S. 492. In Ex Parte Young (1908), 209 U. S. 123; 
Philadelphia Co. v. Stimson (1912), 223 U. S. 605; Truax 
and the Attorney General of the State of Arizona v. Raich 
(1915), 239 IT. S. 33, 37; and Terrace v. Thompson (1923), 
263 U. S. 197, 214, it was held that equity jurisdiction will 
be exercised to enjoin the threatened enforcement of an 
unconstitutional statute. 

This court, in Proctor & Gamble Co. v. Coe, 68 App. D. C. 
246, 96 F. 2d 518, held that a court of equity had power 
to restrain a public officer from the commission of a con¬ 
templated illegal act and that the courts would not hesi¬ 
tate in a proper case to restrain threatened action under 

3. Neither the President nor the Board has any power to compel com¬ 
pliance In such a case. This could mean martial rule only, as there is 
no statute providing for enforcement. Compulsory arbitration infringes 
the liberty of contract and rights of property guaranteed by the due 
process clause (Wilson v. New, 243 U. S. 332: Wolff Pocking Co. v. Court 
of Industrial Relations. 202 U. S. 522: and same case on subsequent ap¬ 
peal. 267 U. S. 552). The power asserted on behalf of the executive branch 
of the government is directly opposed to the doctrine laid down in Et 
Parte Milligan (1866), 4 Wall. 2, which has never been overruled or even 
criticized, and was fully recognized in the recent cases of Ex Parle Quirin, 
317 U. S. 1, and ffirabayashi v. V S.. 320 TJ. S. 81. 
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an unconstitutional law. The following tests were applied 
to uphold the exercise of judicial restraint upon executive 
action; (1) where an officer insisting that he has the war¬ 
rant of statute is transcending its bounds and thus unlaw¬ 
fully assuming to exercise the power of government, (2) 
where an officer attempts to enlarge his power or to usurp 
power, (3) where his act is based upon a clear mistake of 
law, (4) where the action of the officer or administrative 
body is clearly beyond its power and in violation of the 
statute, (5) where an officer has acted or threatens to act 
in a capricious and arbitrary manner, and (6) where the 
act of the officer, under any view that could be taken of 
the facts was ultra vires and beyond the scope of his au¬ 
thority. 

In Pennsylvania v. West Virginia, 262 U. S. 553, no ef¬ 
fort to enforce the act was shown, nor was there any claim 
of any threat of enforcement. The suit was nevertheless 
maintained. Mr. Justice Vanderventer said, ‘‘One does 
not have to await the consummation of threatened injury 
to obtain preventive relief.” In numerous other cases in¬ 
volving both federal and state legislation in junctional re¬ 
lief has been afforded based upon the threat of the stat¬ 
ute itself. Pierce v. Society of Sisters, 268 U. S. 510; Vil¬ 
lage of Euclid v. Ambler Realty Co., 272 U. S. 365; Miller 
v. Standard Nut Margarine Co., 284 U. S. 498; Thornhill 
v. Alabama, 310 U. S. 88. In the last named case the 
question was whether certain state legislation violated the 
constitutional right of free speech. In holding the legis¬ 
lation unconstitutional the court said: “Where regula¬ 
tions of the liberty of free discussion are concerned, there 
are special reasons for observing the rule that it is the 
statute and not the accusation nor the evidence under it 
which prescribes the limits of permissible conduct and 
warns against transgression.” 
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It is not enough to say that the Thornhill case had merely 
to do with the question of free speech. The rule stated 
by the court is of wide application and evidences the 
court’s understanding that under proper circumstances it 
is the statute which carries its own threat of enforce¬ 
ment. As a matter of fact, in the instant case we have 
a clear situation where there is both a threatened enforce¬ 
ment in the terms of the order itself as construed by the 
Board which entered it, as well as the expressed inten¬ 
tion and purpose on the part of the Board to compel com¬ 
pliance. 

In Philadelphia Co. v. Stimson, supra , it was held that 
an action could be maintained to restrain the Secretary of 
War from causing criminal proceedings to be instituted 
against a riparian owner because of an occupation of his 
land outside of prescribed harbor limits when his rights of 
property had been wrongfully invaded in fixing such lim¬ 
its and which the Secretary of War asserted were valid and 
threatened to cause action to be taken against the plaintiff 
for his failure to observe the same. In Currin v. Wallace , 
306 U. S. 1, the court entertained a suit under the De¬ 
claratory Judgments Act for an injunction against the 
enforcement of the Tobacco Inspection Act on the ground 
of its unconstitutionalitv, under which the Secretary of 
Agriculture had power to establish standards and where 
penalties were imposed for various violations. There was 
nothing in the Act which vested any particular powers of 
enforcement in the Secretary of Agriculture and so far as 
appears there was no especial threatened enforcement of 
the Act other than is implicit in the Act itself. 

That there was a controversy between appellee and ap¬ 
pellants with respect to which appellee also had a remedy 
under the Declaratory Judgments Act for a declaration of 
rights and the legal relations of the parties is too clear for 
argument. The requirement of an “actual controversy” 
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under the Declaratory Judgments Act is another way of 
saying that a federal court has no jurisdiction to pass 
upon legal questions in the abstract or to give a mere ad¬ 
visory opinion. The necessity for the existence of an ac¬ 
tual controversy stems from the constitutional provision 
that the judicial power of the United States “shall extend 
to all cases in law and equity.’’ (Constitution, Art. Ill, 
Sec. 2.) Here the facts alleged in the complaint fully sat¬ 
isfy the jurisdictional requirement. 

Appellants’ counsel refer to Employers Group of Motor 
Freight Carriers, Inc. v. National War Labor Board, et al., 
No. 8680, argued before this court on May 8, 1944. 4 (Br. 7.) 
That case was an action to review the order of the Board 
and not one where the Board, as here, has threatened to 
compel compliance with an alleged enforcible order. 

It is argued by appellants’ counsel that counsel there 
disagreed as to the legal effect of the order, whereas here 
counsel for both parties agree that the order can not change 
appellee’s legal rights. In this counsel for appellants dis¬ 
regard the basic and fundamental question in this suit. As 
shown above, before the suit was started the board which 
entered the order not only asserted that it was compulsory 
but threatened to enforce it. No such question arose in the 
Motor Freight Carriers case, nor did the Board there be¬ 
come a party to the imposition of sanctions to compel com¬ 
pliance under executive order No. 9370, as alleged in the 
complaint here. 

It is argued that appellee seeks only to obtain an advisory 
declaration from this court and that case or controversy 
under the Constitution requires action of a definite and con¬ 
crete character constituting an actual or threatened inter¬ 
ference with the rights of appellee. We do not deny that 
a controversy is necessary to satisfy the constitutional re- 


4. This case has since been decided on June 2, 1944. The opinion 
therein, which we have just read, brings out the very distinction we make. 
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quirement. Appellants cite in this connection a number of 
cases, among them, Ashwander v. Tennessee Valley Au¬ 
thority, et al., 297 U. S. 288, 324, and Helco Products Co. v. 

McNutt, .App. D. C., 137 F. 2d 681, in which there 

was either no threatened action or the court was called 
upon for an advisory opinion as to some contemplated 
future action of plaintiff. 

The Helco case, however, makes clear the distinction 
which is so well made in the Proctor & Gamble case and 
provides an excellent illustration of the type of case where 
the courts will not afford relief. In that case if anything is 
clear it is that plaintiff, by its complaint, was seeking an 
advisory opinion of the court as to some contemplated ac¬ 
tion upon its part. Obviously a declaratory judgment pro¬ 
ceeding would not lie at that point in such a situation. 

Appellants ’ whole position is based upon the assertion 
that the Board’s orders under Executive Order No. 9017 
do not fix or alter the legal rights of the parties to the labor 
dispute. That position is inconsistent with the position the 
the Board took with respect to the directive order before 
suit was started and the Board will not now be permitted 
to say that the order was only advisory. What could ap¬ 
pellants’ counsel mean when they said it is clear that there 
is no impingement upon the rights of appellee for none of 
the appellants has power to enforce or has claimed the 
power to enforce or has threatened to enforce the Board’s 
directive order? Appellee’s liberty of contract and rights 
of property were “impinged” when the Board asserted its 
order was compulsory and threatened to enforce the same. 
Was appellee to wait until some force, moved into action by 
the War Labor Board pursuant to its threats and in utter 
violation of the very powers which it had, struck down ap¬ 
pellee’s business and plant? Unless the courts are open to 
the citizen against action of this kind, the rights reserved 
by the Fifth Amendment are at an end. 
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Counsel for appellants rely upon the opinion of Judge 
Coleman in Baltimore Transit Co. v. Flynn , 50 Fed. Supp. 
382 (D. Md.). In that case the plaintiff complained of cer¬ 
tain orders of the War Labor Board. The only defendants 
were the United States Attorney for the District of Mary¬ 
land and the District Manager of the Office of Defense 
Transportation. The Board was not a party defendant. 
There was no statute which either expressly or impliedly 
authorized the defendants Flynn or Knell to take any ac¬ 
tion to enforce orders of the National War Labor Board. 
They had nothing to do with the matter. Neither of them 
had taken nor threatened to take any steps to enforce com¬ 
pliance with such orders, nor were they empowered in any 
way to do so. Obviously the complaint would not lie as to 
them. 

The court, in dismissing the bill, said that it was un¬ 
necessary to discuss whether the relief prayed in the bill 
was of a sort that should be granted plaintiff, were the 
National War Labor Board or its representatives parties 
defendant and duly served with process. In this the court 
was aiming at the very distinction we are making. The 
court went on, however, notwithstanding the fact that it 
was unnecessary to decide whether the assumption of au¬ 
thority by the Board was unlawful, to say that the Boards 
functions were advisory only. 

In the Baltimore Transit case all that appeared in the 
complaint as we understand it was an allegation as to the 
entry of the order, whereupon the company instituted suit, 
as stated, against the local District Attorney and the local 
District Manager of the Office of Defense Transportation. 
Supposing appellee in the instant case, immediately upon 
the entry of the Board’s order of May 31, 1943, had filed a 
complaint in the District Court at Chicago against the 
United States District Attorney there to enjoin enforce- 
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ment of the order. We would certainly doubt, to put it 
mildly, if such a suit would, or could, be entertained. As a 
matter of fact the complaint here contains the requisite al¬ 
legations which were absent in the Baltimore Transit case, 
and this court has full and complete jurisdiction to deter¬ 
mine the rights of the parties, including the legal efficacy 
of the Board’s order, and to grant such relief as the case 
requires. 

In the instant case, even after the holding in the Balti¬ 
more Transit Company case, the Board as such and its 
Compliance Officer in particular acting for the Board, 
said that there was no basis for questioning the power 
of the President to order compulsory arbitration for 
the settlement of such disputes. The Board, notwith¬ 
standing the decision in that case, on May 17,1943, couched 
its order of May 31,1943, against appellee, in the language 
of a mandatory directive order, and on June 24, 1943, not 
only asserted powers which the court had indicated were in 
violation of constitutional rights, but threatened the Com¬ 
pany to use all of its powers and the powers of the Presi¬ 
dent to compel it to comply and later reported appellee’s 
case to the President and to the Director of Economic 
Stabilization for the sole purpose of compelling appellee 
to comply with its said directive order. 

Keeping in mind the chronological sequence of events, 
first, the decision in the Baltimore Transit case on May 17, 
1943; second, the entry of the Board’s order here involved 
on May 31, 1943; and third, the occurrences at the time 
of the show cause hearing on June 24,1943, where the bind¬ 
ing effect of the order was asserted by the Board and its 
intention was stated to see that compliance was had with 
such order, all of which occurred without any mention made 
or recognition of the decision in the Baltimore Transit case, 
we think appellants may not now come before this court 
and urge upon the authority of the Baltimore Transit case 
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that the Board’s order was wholly without legal force or 
effect upon appellee and that its threats w T ere without sub¬ 
stance because of its inability to enforce an ineffective 
order. 

Counsel for appellants also rely upon Pennsylvania R. 
Co. v. Labor Board, 261 U. S. 72, and Pennsylvania Fed¬ 
eration v. Pennsylvania R. Co., 267 TJ. S. 203, wherein the 
Supreme Court held that the Railroad Labor Board was 
created not to determine the legal rights and obligations 
of the employer or employees or to protect or enforce them 
but to decide how such rights ought to be exercised, and 
that the determination of the Board had no sanction other 
than public opinion. The Railroad Labor Board did not 
assert that its order was compulsory or attempt to compel 
compliance with its decisions or threaten employers with 
injury if they did not comply. 

In the second decision (267 U. S. 203) the court said 
that the language of the Act was the “legal definition of 
the jurisdiction and duty of the Railroad Labor Board in 
attempting to settle the controversies between the railroad 
employer and its employees, and where the Labor Board 
exceeds its jurisdiction and violates the provisions describ¬ 
ing its functions, it may be subject to judicial restraint at 
the complaint of any properly interested party.” The 
court’s holding in the first case was reaffirmed and the 
court said, after referring to the “so-called mandatory 
language of section 301” that “when the other sections of 
the title are taken as a whole they may be searched through 
in vain to find any indication in the mind of Congress, or 
any intimation that the disputants in the controversies to 
be anticipated were in any way to be forced into compli¬ 
ance with the statute or with the judgments pronounced 
by the Labor Board except through the effect of adverse 
public opinion.” (267 U. S., at p. 216.) (Emphasis sup¬ 
plied.) 
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Counsel argue that no threats of action by the President 
were alleged, and that the powers and discretion of the 
President as Chief Executive and Commander-in-Chief to 
insure against interruptions of the proper prosecution of 
the war were entirely apart and distinct from any advice 
he may receive from the War Labor Board. The President 
is not a party to this proceeding nor are his powers and 
discretion 5 to insure against interruptions of the proper 
prosecution of the war involved. The complaint is against 
those who have asserted that the order was compulsory and 
threatened to compel compliance either purporting to act 
under authority already given or to use the office of the 
President to assist them in carrying out what they have 
been pleased to refer to as ‘‘compulsory arbitration.’* The 
Ken-Rad Tube & Lamp Corporation and Jenkins Brothers 
cases were cases involving the President’s power to take 
possession of a plant under Section 3 of the Disputes Act 
vrhere an interruption of war work had occurred as the 
result of strikes. Section 3 of the Disputes Act is an 
amendment to Section 9 of the Selective Training & Serv¬ 
ice Act and has nothing to do with this case. Of course 
a case can, as here, be made out against the War Labor 
Board or other public officials for improperly bringing 
about or threatening to bring about a seizure solely for 
the unlawful purpose of compelling compliance with an 
order asserted to be compulsory. 


5. We deny that the President has any such powers or discretion except 
only as provided in Section 3 of the War Labor Disputes Act. where he 
is driven the statutory power to take possession of any plant, mine or 
facility equipped for manufacture, production or mining of articles or 
materials which may be required for the war effort whenever there is 
an interruption of the operation of such plant, mine or facility as a result 
of a strike or other labor disturbance, or other appropriate statute. The 
President certainly has no power simply to compel compliance with an 
order of the Board either as Chief Executive or Commander-in-Chief or 
otherwise, and none has been shown. 




19 


B. The suit here is not in effect one against the United 

States. 

That a suit of this kind is a suit against the United 
States is a usual assertion where a government agency is 
charged with acting beyond the scope of its authority. 
All too frequently the claim is resorted to by the agency 
for the purpose of avoiding any judicial review of its ac¬ 
tion. However, as stated by the court in the Baltimore 
Transit case, so much relied upon by appellants, where the 
act complained of is without legal authority the agency 
is acting not within the law but outside of it and his act 
is not the act of the government. 

In the leading case on this subject, United States v. 
Lee (1882), 106 U. S. 196, an action was brought to re¬ 
cover the Robert E. Lee estate which was in the posses¬ 
sion of federal officers claiming title for the United States 
under an order of the Secretary of War acting at the di¬ 
rection of the President. The court held that no officer 
of the law may set that law at defiance with impunity. This 
case is especially apt inasmuch as in the instant case 
defendants also claim their acts to be valid under presi¬ 
dential or executive warrant. They say that the validity 
of such warrant can not be determined because the Presi¬ 
dent himself is not a defendant here. 

In Philadelphia Co. v. Stimson (1912), 223 U. S. 605, it 
was held that the immunity of the United States from suit 
did not prevent an action to restrain the Secretary of War 
from causing criminal proceedings to be instituted against 
a riparian owner when his rights of property had been 
wrongfully invaded in prescribing harbor limits. The 
court said the exemption of the United States from suit 
does not protect its officers from personal liability to per¬ 
sons whose rights of property they have wrongfully in¬ 
vaded. To the same effect are Goltra v. Weeks, Secretary 
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of War (1926), 271 U. S. 536; Terrace v. Thompson (1923), 
263 U. S. 197; Truax and the Attorney General of the State 
of Arizona v. Raich (1915), 239 IT. S. 33, and Ex Parte 
Young (1908), 209 U. S. 123. 

Counsel rely upon Louisiana v. McAdoo, 234 U. S. 627; 
Minnesota v. Hitchcock, 185 U. S. 373; and Worcester 
County Trust Co. v. Riley, 302 U. S. 292, in all of which 
plaintiff sought to control the administrative discretion of 
the public officers involved. Such a suit can never be main¬ 
tained. 

Counsel say that since consent to suit has not been 
given in this case the action may not be maintained and 
the court lacks jurisdiction over the subject matter, citing 
Oregon v. Hitchcock, 202 U. S. 60, 69; Minnesota v. Hitch¬ 
cock, 185 U. S. 373, 387; Wells v. Roper, 246 U. S. 335, 337; 
Louisiana v. McAdoo, supra; Transcontinental & Western 
Air, Inc. v. Farley, 71 F. 2d 288; Appalachian Electric 
Power Co. v. Smith, 67 F. 2d 451; Baltimore Transit Co. v. 
Flynn, supra. We have already shown that Louisiana v. 
McAdoo, Minnesota v. Hitchcock, and Baltimore Transit 
Co. v. Flynn have no application. Wells v. Roper also in¬ 
volved the question of official discretion and was expressly 
distinguished from those cases where suit was brought 
against an official threatening to take action beyond his 
authority or under an unconstitutional act. In Oregon v. 
Hitchcock the court said that the question of jurisdiction 
was similar to the Minnesota case, supra. Transcontinental 
& Western Air, Inc. v. Farley involved the question of 
the discretion of the Postmaster General in superin¬ 
tending the business of his department and falls within the 
doctrine of Louisiana v. McAdoo and Wells v. Roper. 

In Appalachian Electric Power Co. v. Smith, supra, the 
court held that the action could not be sustained as a suit 
to enjoin because the members of the Commission were not 
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threatening action against complainant; and that it could 
not be sustained as a suit for mandamus because it would 
be a suit against the United States. The court, however, 
said that it was well settled that in a proper case courts 
would restrain officials from acts constituting an invasion 
of individual rights where such rights were not authorized 
by statute or where the statute was void because in conflict 
with some provision of the Constitution; but that here the 
defendants were not threatening any action which would 
prevent plaintiff from proceeding with the construction of 
its project, manifestly the suit in substance was intended 
to control the official or administrative discretion of the 
Commission. 

Counsel state that appellee seeks relief not only against 
the individual appellants with whom it has no controversy 
but also against those appellants in their official capacities 
and indeed against the whole government. We have shown 
the grounds for appellee’s action against the War Labor 
Board and its members and the Economic Stabilization 
Director and the Economic Stabilization Board and its 
members and need not repeat them here. That the bill 
prayed that all such defendants, both singly and collec¬ 
tively, together with their agents and servants and all 
other departments or agencies of the government, whether 
named as defendants therein or not, be enjoined from tak¬ 
ing action against plaintiff because of plaintiff’s non-com¬ 
pliance with said order, can not change the fact that the 
suit is one against the defendants named because of wrong¬ 
ful action taken or threatened by them against plaintiff 
without any legal authority whatsoever. 
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IL 

Appellee Established a Claim Against Appellants Upon 
Which Belief May Be Granted. 

A. Appellee stated a claim upon ivhich injunctive re¬ 
lief may be granted. 

It is stated that appellee has failed to show that it has 
been or will be damaged irreparably or otherwise by any 
action or threat of action by appellants and therefore is 
not entitled to relief in equity. The claim is again based 
upon the assertion that the order of the War Labor 
Board is advisory only. That the order of the Board was 
intended to and did, according to the Board’s interpreta¬ 
tion, fix the status of appellee’s labor relations against its 
will; that the order remains a constant threat against 
appellee; and that the Board made the threats and pro¬ 
ceeded to act under them as alleged in the complaint, are 
admitted upon the motion to dismiss.® The very assertion 
of the Board that it had the power of compulsory arbitra¬ 
tion in entering said order and that it would compel ap¬ 
pellee to comply therewith, is in itself an infringement of 
appellee’s liberty of contract and rights of property. In 
Wolff Packing Co. v. Court of Industrial Relations, 267 
U. S. 552, the court assumed that compulsory arbitration 
contemplated compliance by any means. 


G. Not only would the Board compel appellee to accept a contract 
against its will in violation of appellee’s constitutional rights (See note. 
3), but it would impose upon appellee a standard clause for maintenance 
of membership which has no sanction of the Congress and which also vio¬ 
lates the provisions of the National Labor Relations Act. The Board, in 
granting such a provision to all unions (Little Steel, 1 W. L. R. 325; Atlas 
Powder, 5 W. L. R. 371; Humble Oil <0 Rfff. Co., 15 W. L. R. 3S0) in effect 
adopted a national policy. Only Congress may legislate. That the provi¬ 
sion also violates the National Labor Relations Act appears from an exam¬ 
ination of the proviso to Sec. 8(3) of the Act, which recognizes the validity 
of a closed shop provision only where membership is required as a condi¬ 
tion of employment throughout the bargaining unit and then only when the 
union and the employer voluntarily agree to it. 
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Under the doctrine of United States v. Lee, Philadel¬ 
phia Company v. Stimson, Truax v. Raich, Terrace v. 
Thompson, Currin v. Wallace, Pennsylvania v. West Vir¬ 
ginia, Thornhill v. Alabama, and Proctor & Gamble Co. v. 
Coe, supra, the National War Labor Board may he en¬ 
joined from doing anything further to compel appellee 
to comply with the order of May 31, 1943. It is argued 
by appellants that the directive order of the Board is not 
“self-enforcing” and the members of the Board are not 
officials charged with enforcing such directive by employ¬ 
ment of legal sanctions for failure to comply. They could 
not say it was not self-executing as construed by the 
Board before suit was commenced. The fact is the Board, 
whether or not it had the power to enforce the order, 
asserted that the order was compulsory and that it would 
enforce the same; that it would see to it that appellee 
did comply; and that it would put in motion all of the 
forces of the government to compel compliance. The 
Board even had a compliance officer. 

It must also be kept in mind that the Board, with the 
approval of the President, not only entered the order hut 
according to its own assertion is charged with the duty 
of seeing that it is carried out by appellee. If the War 
Labor Board continues to so interfere with the employer- 
employee relationship of appellee and hold over it the con¬ 
stant threat of compliance which would deprive appellee of 
its liberty of contract and rights of property without due 
process of law, and there is no power in the court to enjoin, 
as contended by appellants’ counsel, then, as stated in 
United States v. Lee, 106 U. S. at p. 221: 

“If such be the law of this country, it sanctions a 
tyranny which has no existence in the monarchies of 
Europe, nor in any other government which has a just 
claim to well-regulated liberty and the protection of 
personal rights.” 
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Fitts v. McGhee, 172 U. S. 516, cited by appellants, was 
distinguished by the Supreme Court in Ex Parte Yowng, 
209 U. S. 123, where the court pointed out that under the 
peculiar facts the particular officer sued had no official 
connection with the statute involved and that therefore the 
suit against him was in effect a suit against the state. (209 
U. S. at pp. 156-157.) 

In Champlin Rfg. Co. v. Commission, 286 U. S. 210, 
cited by appellants, the court found there was no allega¬ 
tion that defendants had threatened or were about to cause 
plaintiff to be prosecuted under Section 8 of the Act 
there involved, but said that equity will enjoin the threat¬ 
ened enforcement of a state law which contravenes the 
Federal Constitution whenever it is essential to protect 
the rights of property or persons against injuries other¬ 
wise irremediable. In many cases involving state statutes, 
such as in the Champlin case, the Supreme Court has 
evinced a reluctance to interfere with state action since 
the citizen has his day in court when prosecuted under 
the state act which is asserted to be unconstitutional, and 
only under exceptional circumstances will a federal equity 
court interfere and enjoin the prosecution. In the instant 
case no state action is involved. In fact no legal action of 
any kind is contemplated, but appellee is to be compelled 
to comply with the Board’s order by force. 

In Federal Trade Commission v. Claire Furnace Co., 
274 U. S. 160, also cited by appellants, the court pointed 
out that there was nothing the Commission could have 
done to secure enforcement of the challenged orders ex¬ 
cept to request the attorney general to institute proceed¬ 
ings for a mandamus or supply him with necessary facts 
for an action to enforce the forfeitures. In this connection 
the court said that if the attorney general had instituted 
either proceeding the defendant would have been fully 
heard and could have adequately and effectively presented 
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every ground of objection sought to be presented, and 
consequently the trial court should have refused to enter¬ 
tain the bill in equity for an injunction. That case illus¬ 
trates very clearly the distinction between a case where 
administrative action is not directly injurious to legally 
protected interests and a case where as here liberty of 
contract and property rights have been invaded. 

The same distinction is made in Philadelphia Compmy 
v. Stimson, supra y where it was held that an action could 
be maintained to restrain the Secretary of War from caus¬ 
ing criminal proceedings to be instituted against a riparian 
owner because of a reclamation and occupation of his own 
land outside of prescribed harbor limits, when his rights 
of property had been wrongfully invaded in fixing such 
limits. Here, the Board having asserted that the order was 
compulsory and having threatened to enforce it by any 
means, will accomplish its purpose unless equity intervenes. 

It is said that accepting the fact as alleged in the com¬ 
plaint that appellee’s non-compliance has already been 
certified to the President, there is nothing further that 
the Board or its members can do, but appellants hasten to 
say that in fact the Board has not referred the matter to 
the President or to any one else. Perhaps it is enough to 
say that if it has it could only have been in line with the 
Board’s threat, since there wus no interruption of work 
which would require the reference of the matter to the 
President. Whether it has or not, the fact remains that 
the Board’s action was no idle gesture but a deliberately 
measured threat to compel compliance by every possible 
means and which continues to the injury of appellee in 
violation of its constitutional rights. 

It is argued that an injunction will not lie to restrain 
the Board from the mere reference of the matter to the 
President. We have shown that in the Baltimore Transit 
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case and the Pennsylvania Federation case no question of 
threatened compliance was involved, and that in the Helco 
case plaintiff was seeking only an advisory opinion of the 
court. If the Board continues to exercise its power of com¬ 
pulsory arbitration and to see that the order is enforced 
by all of the war powers necessary to secure compliance 
by appellee, as it said it would, there is more involved 
than the mere reference of the matter to the President. 
What the Board plainly meant was that it had assumed 
the power which it said the President had delegated to 
it to see that appellee complied with its order by every 
possible means. It said that its very existence depended 
upon it. 

It is finally argued that no injunctive relief may be 
granted against the Economic Stabilization Director or the 
Economic Stabilization Board or any of its members since 
none of them has threatened to enforce the directive of 
the War Labor Board or to take any action against ap¬ 
pellee for its non-compliance with such directive. The 
Director, presumably in consultation with his Board, was 
directed by executive order 9370 to impose sanctions in 
all cases of non-compliance reported to him by the War 
Labor Board. The complaint charges that the Board had 
so reported to the Director the non-compliance of appel¬ 
lee. Both the War Labor Board and the Economic Stabi¬ 
lization Board were established in the Office for Emer¬ 
gency Management of the Executive Office of the Presi¬ 
dent, and the Economic Stabilization Director, in the im¬ 
position of sanctions, is to act as an agency in compelling 
compliance with the orders of the Board. The Director 
has not said he would not impose the sanctions and he may 
at any time, in consultation with his Board, strike down 
the business of appellee. We maintain that under these 
circumstances injunctive relief may be granted not only 
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against the Director but the members of the Economic 
Stabilization Board. 

Neither Watson v. Buck, Champlin Rfg. Co. v. Commis¬ 
sion, Spielman Motor Sales Co. v. Dodge, Beal v. Missouri 
Pacific Railroad Corp., Federal Trade Commission v. 
Claire Furnace Co., or Sparks v. Hart Coal Co., cited by 
appellants in this connection sustain the position that no 
injunctive relief may be granted against the Economic 
Stabilization Director or the Economic Stabilization Board 
under such circumstances. Except for the Claire Furnace 
Co. case which we discussed above, they applied the rule 
either that equity would not interfere where there was no 
threat of enforcement or merely because of the invalidity 
of a statute. 

It is stated that the Economic Stabilization Director has 
in fact disclaimed any power to invoke the sanctions 
specified in executive order 9370 in a case such as this 
one. We will discuss this when we treat of the motion 
for summary judgment, but it can have no bearing on the 
question of whether the complaint states a claim upon 
which injunctive relief may be granted. 

B. Appellee has a claim upon ivhich declaratory relief 
may he granted. 

Appellee, as shown, is not only entitled to an injunction 
but is entitled in any event to a declaratory judgment. It 
is argued that a prayer for declaratory judgment adds 
nothing to the jurisdiction of a court of equity where the 
suit is not otherwise within equitable jurisdiction and 
that there is no * ‘case of actual controversy** between ap¬ 
pellee and appellants within the meaning of the Declara¬ 
tory Judgments Act. 

Appellants claimed to have the power to enter said 
directive order and to compel appellee to comply therewith 
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and to impose sanctions against appellee for failure to 
comply under the executive orders of the President and 
the war powers of the President. If as alleged in the 
complaint appellants have wrongfully interfered with ap¬ 
pellee’s rights, then appellee is not only entitled to have 
appellants enjoined but to have the court declare as be¬ 
tween appellee and appellants that those executive orders, 
statutes or authority under which appellants acted, threat¬ 
ened to act, or purport to act, are, as so construed by them, 
unconstitutional and void or of no effect. Appellee at 
the very least is entitled to a final decree defining the 
limits of power which appellants may exercise under such 
orders, statutes or authority with respect to their asser¬ 
tion that they had the power to compel appellee to comply 
with said directive order of May 31, 1943. The court may 
always shape its decree to protect appellee. 

The Declaratory Judgments Act provides in terms for 
an additional remedy by way of declaration of the “rights 
and other legal relations of any interested party peti¬ 
tioning for such declaration.” (U. S. C. A. Title 28, Sec. 
400; Judicial Code Sec. 274 (d).) Furthermore, the act 
explicitly provides that such declaration may be had 
“whether or not further relief is or could be prayed.” 
See Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 241. 

Rule 57 of the Rules of Civil Procedure provides that 
the procedure for obtaining a declaratory judgment “shall 
be in accordance with these rules” and that “the existence 
of another adequate remedy does not preclude a judgment 
for declaratory relief in cases where it is. appropriate”. 
The rule itself is somewhat narrower than the statute. 
Under the rule the fact that injunctional relief may be 
awarded furnishes no reason for denying a declaratory 
judgment. Under the statute, however, a declaratory judg¬ 
ment can be had whether or not further relief “is or could 
be prayed”. 
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The ground of appellants’ claim is of course that, so 
they say, the Board’s order against appellee is not “self- 
enforcing” but is merely advisory, or in other words 
that the Board’s order is without binding effect and may 
not be enforced. Whatever may be the consequences of 
appellants’ concession in such regard at the present mo¬ 
ment, no such concession was made at the time the com¬ 
plaint was filed. On the contrary, the Board was claiming 
to the precise contrary and was asserting the binding effect 
of the order and its own purpose and intent to see that 
appellee complied therewith, even to the point tfyat if 
necessary appellee and its business should be extinguished. 

The cases relied upon by appellants are no more than 
to the point that an “actual controversy” is required, a 
proposition we in no way challenge. 

It is argued that appellee demands a declaratory judg¬ 
ment to the effect that the President has no power or 
authority to impose sanctions for failure to comply with 
decisions or orders of the Board pursuant to executive 
order 9017 and that the President is not a party to this 
proceeding nor has he delegated to appellants any of the 
powers to act in relation to appellee’s non-compliance. 
Suffice it to say that wherever appellants seek to justify 
their action under a presidential or executive warrant or 
license, the validity of such warrant or license may be 
questioned in any appropriate action. The fact that the 
President himself is not a party to the proceeding is im¬ 
material. United States v. Lee, 106 U. S. 196; Ex Parte 
Quirin, 317 U. S. 1; Hirabayashi v. United States, 320 
U. S. 81. The complaint sufficiently shows that appel¬ 
lants were appointed by the President to do the things 
complained of; that they not only accepted the appoint¬ 
ment but asserted the right to compel appellee to comply 
with the directive order of May 31, 1943, and to impose 
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sanctions against it for failure to comply therewith. Under 
these circumstances there is an “actual controversy” with 
appellants as to the President’s and the Board’s power 
to take such action against appellee. The relief when 
granted will of course be granted as between appellee 
and appellants and not against the President under whose 
orders appellants purport to act. 

m. 

Appellants Are Not Entitled to a Summary Judgment. 

Appellants’ motion explicitly states that they move 
for summary judgment on the ground “that there is no 
genuine issue as to any material fact,” and that “appel¬ 
lants are entitled to a judgment as a matter of law.” It 
is further stated that the attached (the Garrison) affidavit 
is submitted in support of such motion. 

As a matter of fact appellants’ motion to dismiss admits 
all of the allegations of fact in the complaint. The mo¬ 
tion for summary judgment likewise admits all of such 
allegations, excepting only to the extent they are denied 
by such affidavits as are submitted. Rule 56-B of the Rules 
of Civil Procedure provides that a party may move with 
or without supporting affidavits for summary judgment, 
and Rule 56-C provides that judgment shall be rendered 
if the pleadings together with the affidavits show that 
there is no genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law. 

In considering a motion for summary judgment, how¬ 
ever, the court will bear in mind that such a motion is 
not intended to take the place of a trial of whatever fac¬ 
tual issues are involved in the lawsuit. The motion is 
directed solely and simply to a determination as to whether 
or not under the pleadings and affidavits, if any, there is a 
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“genuine issue of fact” to be tried. If not, then the 
case must be determined by the court as a matter of law. 
On the other hand, if the court finds that there is a 
genuine issue of fact to be tried, then the court must pro¬ 
ceed in ordinary course to a trial of such issue. Such 
is the result from the explicit wording of Rule 56. 

We have shown that the court has jurisdiction and that 
the instant case presents a justiciable controversy with 
the Appellants. Aside from the Garrison affidavit the 
question upon the motion for summary judgment, as upon 
the motion to dismiss, is whether as a matter of law upon 
the allegations of the complaint, appellants are entitled 
to judgment. It is clear from the cases cited earlier in 
this brief that not only has appellee a cause of action 
against appellants, but upon the allegations of the com¬ 
plaint appellee is entitled to judgment enjoining appellants 
as prayed, and declaring the rights and legal relations of 
the parties. It follows that unless the Garrison affidavit 
compels some finding to the contrary, the motion for sum¬ 
mary judgment must be denied. The question here, there¬ 
fore, is as to the effect of the Garrison affidavit viewed in 
the light of executive order No. 9370. 

The so-called disclaimer which appellants filed in sup¬ 
port of the motion for summary judgment was no dis¬ 
claimer at all. (J. A. 46-48.) Mr. Vinson, Director of 
Economic Stabilization, wrote a letter on October 13, 1943 
(approximately three weeks after the complaint was filed) 
to Mr. Davis, Chairman of the Board, in which he said it 
was reasonable to infer that executive order No. 9370 
related only to directive orders of the Board issued pur¬ 
suant to the provisions of the Smith-Connally Act. (J. 
A. 48.) Mr. Garrison’s affidavit referring to the above 
merely said that Mr. Vinson had expressed himself to the 
effect that his power to invoke the sanctions related only 
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to directive orders of the Board under the Disputes Act 
and consequently the Director had neither threatened to 
take action nor taken action to compel compliance. (J. A. 
46-47.) 

No forthright statement was made in the affidavit that 
the Board had not reported the non-compliance of appellee 
nor that the Director of Economic Stabilization had not 
undertaken to impose sanctions against it or that he had 
no intention of imposing sanctions. The letter was a 
mere expression of opinion and the affidavit the specula¬ 
tion of Mr. Garrison as to whether Mr. Vinson had taken 
or threatened to take action. 

Rule 56-E with respect to summary judgments ex¬ 
pressly requires that affidavits offered in support of a 
motion for summary judgment set forth such facts “as 
would be admissible in evidence”. The Vinson letter pre¬ 
sents no factual matter at all. As we have shown, it 
presents at best an expression of opinion as to the legal 
interpretation of executive order No. 9370, an opinion 
based not upon the order itself but upon a partial reading 
of the President’s letter to Mr. Davis. There is of course 
nothing in the letter which would be admissible in evi¬ 
dence. Likewise, Mr. Garrison’s conclusions as stated in 
his affidavit, based as they are entirely upon Mr. Vinson’s 
letter, do not any more than the letter itself present any 
facts which would be admissible in evidence. Neither the 
affidavit nor the letter has any evidentiary value what¬ 
soever. 

In a recent decision by the Eighth Circuit Court of Ap¬ 
peals involving the Fair Labor Standards Act, Woiling v. 
Fairmont Creamery Co., 139 F. 2d 318, decided Decem¬ 
ber 2, 1943, an employer filed affidavits stating that the 
alleged violations of the Act had ceased months prior to 
the institution of the action, that the violations were not 
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wilful, and that it was then fully complying with the Act. 
The court held that when affidavits are offered in support 
of a motion for summary judgment they must be carefully 
scrutinized to determine whether the genuine issue of facts 
exists and that “conclusory” statements in the supporting 
affidavits do not present to the court the admissible evi¬ 
dentiary facts upon which a determination can be made. 

The Vinson letter is dated some three weeks after the 
institution of the instant suit. The letter and the Garrison 
affidavit seem to us to be a mere afterthought on the part 
of the Board and the remaining appellants to bring about 
a dismissal of the suit to the end of avoiding any judicial 
review of the legal efficacy of the order. 

We call the court’s attention to the fact that the motion 
for summary judgment is made on behalf of all of the 
appellants. However, that motion is based wholly on the 
ground of the asserted inapplicability of executive order 
9370. But aside from that order, the War Labor Board 
and its members are appellants herein on account of their 
issuance of the directive order of May 31, 1943, and the 
threatened enforcement thereof against appellee. To this 
extent the motion for summary judgment is improper in 
any view as to the said War Labor Board and its members. 

The motion for summary judgment and the supporting 
affidavit add nothing to appellants’ motion to dismiss. It 
seems to us, therefore, that the motion for summary 
judgment should be overruled pro forma. 
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Conclusion. 

For the foregoing reasons it is respectfully submitted 
that the order of the District Court denying appellants* 
alternative motion to dismiss the complaint or for sum¬ 
mary judgment should be affirmed. 

Bespectfully submitted, 

Joseph H. Batt, 

Attorney for Appellee, 
1010 Vermont Ave., 
Washington, D. C. 

Of C owns el : 

John E. MacLeish, 

134 South LaSalle Street, 

Chicago, Illinois. 

Leiand K. Neeves, 

134 South LaSalle Street, 

Chicago, Illinois. 

Scott, MacLeish & Falk, 

134 South LaSalle Street, 

Chicago, Illinois. 
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©ntteb States Court of Resist 


National War Labor Board, et al., appellants 


United States Gypsum Company, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
■THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 


In the District Court of the United States for the District ol 

Columbia 


Civil Action No. 21363 


United States Gypsum Company, a Corporation, 300 West 
Adams Street, Chicago, Illinois, plaintiff 


National War Labor Board, William H. Davis, Individually 
and as Chairman of the National War Labor Board and 
as a member thereof, George W. Taylor, individually and 
as Vice Chairman of the National War Labor Board and as 
a member thereof, Frank P. Graham, Wayne L. Morse, 
George H. Mead, Cyrus Ching, H. B. Horton, Almon E. 

. Roth, Van A. Bittner, George Meany, R. J. Thomas and 
Matthew Woll, individually and as members of the National 
War Labor Board, Martin P. Durkin, Clinton S. Golden^ 
Emil Rieve, Robert J. Watt, Reuben B. Robertson, Fred¬ 
erick S. Fales, James Tanham and George K. Batt, individ¬ 
ually and.as alternate members of the National War Labor 
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Board, Fred M. Vinson, individually and as Economic Stabili¬ 
zation Director and as Chairman of the Economic Stabilizar- 
tion Board and as a member thereof, Henry Morgenthau, 
Jr., Claude R. Wickard, Jesse H. Jones, Frances Perkins, 
Marriner S. Eccles, Harold D; Smith, Prentiss M. Brown, 
William H. Davis, William Green, Philip Murray, Eric A. 
Johnston, Ralph E. Flanders, Edward A. O’Neal, and James 
G. Patton, individually and as members of the Economic 
Stabilization Board, and Economic Stabilization Board, 
Washington, D. C., defendants 

COMPLAINT FOB INJUNCTION AND FOB DECLABATOBY 

To the Honorable Justices of the District Court of the United 
States for the District of Columbia: 

Jurisdiction of this Court arises under its general equity 
powers and under Title 28 U. S. C. Sec. 400 (Judicial Code, 
Sec. 274 (d)). 

1. The action arises under the Constitution of the United 
States and especially under the Fifth Amendment to the Con¬ 
stitution of the United States, and under the laws of the United 
States and especially under the Act of Congress of June 25, 
1943, Public Law 89, 78th Congress, 1st Session, referred to as 
the War Labor Disputes Act; as hereinafter more fully ap¬ 
pears. The matter in controversy exceeds, exclusive of interest 
and costs, the sum of Three Thousand Dollars ($3,000.00). 

2. Plaintiff, United States Gypsum Company, is and was at 
all times hereinafter mentioned, a corporation organized and 
existing under and by virtue of the laws of the State of Illinois, 
with its principal place of business in Chicago, in said State. 

3. Defendant, Natonal War Labor Board, hereinafter some¬ 
times referred to as the “Board,” was established by Executive 
Order of the President of the United States, No. 9017, dated 
January 12,1942,7 F. R. 237. 

Defendants, William H. Davis and George W. Taylor, are the 
Chairman and Vice Chairman, respectively, of said National 
War Labor Board, and are members thereof and are sued 
individually and in their official capacity. 

Defendants, Frank P. Graham, Wayne L. Morse, George H. 
Mead, Cyrus Ching, H. B. Horton, Almon E. Roth, Van A. 



Bittner, George Meatoy, R. J. Thomas, and Matthew Woll, are 
members of the National War Labor Board, and are sued in¬ 
dividually and in their official capacity. 

' Defendants, Martin B. Durkin, Clinton S. Golden, Emil 
Rieve, Robert J. Watt, Reuben B. Robertson, Frederick S. 
Fales, James Tanham, and George K. Batt, are alternate mem¬ 
bers of the National War Labor Board, and are sued individ¬ 
ually and in their official capacity. 

Defendant, Fred M. Vinson, is the present incumbent of 
the office of Director of Economic Stabilization, being ap¬ 
pointed to that office by the President of the United States 
on May 29, 1943, and is Chairman of the Board of Economic 
Stabilization, and is sued individually and in his official 
capacity. 

Defendants, Henry Morgenthau, Jr., Claude R. Wickard, 
Jesse H. Jones, Frances Perkins, Marriner S. Eccles, Harold D. 
Smith, Prentiss M. Brown, William H. Davis, William Green, 
Philip Murray, Eric A. Johnston, Ralph E. Flanders, Edward 
A. O’Neal, and James G. Patton, are members of the Economic 
Stabilization Board, and are sued individually and in their 
official capacity. 

Defendant, Economic Stabilization Board, was created in 
pursuance of the purposes of the Anti-Inflation Act, Public 
Law No. 729, 77th Congress, 2d Session, October 2, 1942, “An 
Act to amend the Emergency Price Control Act of 1942, to aid 
in preventing inflation, and for Other Purposes,” 50 U. S. C. 
App. 961, et. seq., and established by Executive Order of the 
President No. 9250,7 F. R. 7871. 

4. The National War Labor Board, which superseded .the 
National Defense Mediation Board, was created on January 
12, 1942, by Executive Order No. 9017 of the President of the 
United States, as follows: 


Executive Order 


9017 


ESTABLISHMENT OF THE NATIONAL WAR LABOR BOARD 


Whereas by reason of the state of war declared to exist 
by joint resolutions of the Congress, approved December 
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8,1941, and December 11,1941, respectively (Public Laws 
Nos. 328, 331, 332,"77th Congress), the national interest 
demands that there shall be no interruption of any work 
which contributes to the effective prosecution of the war; 
and' 

Whereas as a result of a conference of representatives 
of labor and industry which met at the call of the Presi¬ 
dent on December 17, 1941, it has been agreed that for 
the duration of the war there shall be no strikes or lock¬ 
outs, and that all labor disputes shall be settled by peace¬ 
ful means, and that a National War Labor Board be 
established for the peaceful adjustment of such disputes: 

Now, therefore, by virtue of the authority vested in me 
by the Constitution and the statutes of the United States, 
it is hereby ordered: " 

1. There is hereby created in the Office for Emergency 
Management a National War Labor Board, hereinafter 
referred to as the Board. The Board shall be composed 
of twelve special commissioners to be appointed by the 
President. Four of the members shall be representative 
of the public; four shall be representative of employees; 
and four shall be representative of employers. The Pres¬ 
ident shall designate the Chairman and Vice Chairman 
of the Board from the members representing the public. 
The President shall appoint four alternate members rep¬ 
resentative of employees and four representative of em¬ 
ployers, to serve as Board members in the absence of regu¬ 
lar members representative of their respective groups. 
Six members or alternate members of the Board, includ¬ 
ing not less than two members from each of the groups 
represented on the Board, shall constitute a quorum. A 
vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of the 
Board. 

2. This Order does not apply to labor disputes for which 
procedures for adjustment or settlement are otherwise 
provided until those procedures have been exhausted. 

3. The procedures for adjusting and settling labor dis¬ 
putes which might interrupt work which contributes to 



the effective prosecution of the war shall be as follows: 
(a) The parties .shall first resort to direct negotiations 
or to the procedures provided in a collective bargaining 
agreement, (b) If not settled in this manner, the Com¬ 
missioners of Conciliation of the Department of Labor 
shall be notified if they have not already intervened in 
the dispute, (c) If not promptly settled by conciliation, 
the Secretary of Labor shall certify the dispute to the 
Board, provided, however, that the Board in its discre¬ 
tion after consultation with the Secretary may take juris¬ 
diction of the dispute on its own motion. After it takes 
jurisdiction, the Board shall finally determine the dispute, 
and for this purpose may use mediation, voluntary arbi¬ 
tration, or arbitration under rules established by the 
Board. 

4. The Board shall have power to promulgate rules and 
regulations appropriate for the performance of its duties. 

5. The members of the Board (including alternates) 
shall receive necessary traveling expenses, and, unless 
their compensation is otherwise prescribed by the Presi¬ 
dent, shall receive in addition to traveling expenses 
$25.00 per diem for subsistence expense on such days as 
they are actually engaged in the performance of duties 
pursuant to this Order. The Board is authorized to ap¬ 
point and fix the compensation of its officers, examiners, 
mediators, umpires, and arbitrators; and the Chairman is 
authorized to appoint and fix the compensation of other 
necessary employees of the Board. The Board shall avail 
itself, insofar as practicable, of- the services and facilities 
of the Office for Emergency Management and of other 
departments and agencies of the Government. 

6. Upon the appointment of the Board and the desig¬ 
nation of its Chairman, the National Defense Mediation 
Board established by Executive Order No. 8716 of March. 
19, 1941, shall cease to exist. All employees of the Na¬ 
tional Defense Mediation Board shall be transferred to 
the Board without acquiring by such transfer any change 
in grade or civil-service status. All records, papers, and 
property, and all unexpended funds and appropriations 



for the use and maintenance of the National Defense Me¬ 
diation Board shall be transferred to the Board. All 
duties with respect to cases certified to the National De¬ 
fense Mediation Board shall be assumed by the Board for 
discharge under the provisions of this Order. 

7. Nothing herein shall be construed as superseding or 
in conflict with the provisions of the Railway Labor Act 
(Act of May 20, 1926, as amended, 44 Stat. 577; 48 Stat. 
926,1185; 49 Stat. 1169, 45 U. S. Code 151), the National 
Labor Relations Act (Act of July 5, 1935, 49 Stat. 457; 
29 U. S. Code 151 et seq.), the Fair Labor Standards Act 
(Act of June 25, 1938 ; 52 Stat. 1060; 29 U. S. Code 201 
et seq.), and the Act to Provide Conditions for the Pur¬ 
chase of Supplies, etc., approved June 30, 1936 (49 Stat. 
2036; 41 U. S. Code, sections 35-45), or the Act amending 
the Act of March 3, 1931, relating to the rate of wages 
for laborers and mechanics, approved August 30, 1935 (49 
Stat. 1011; 40 U. S. Code, Section 276 et seq.). 

(Signed) Franklin D. Roosevelt. 

The White House, January 12,191$. 

5. Provision for associate members of the National War 
Labor Board was made on January 24, 1942, by Executive 
„ Order No. 9038 of the President of the United States. On 
October 2, 1942, the Anti-Inflation Act entitled “An Act to 
amend the Emergency Price Control Act of 1942, to aid in 
preventing inflation, and for other purposes” was adopted. 
Pursuant thereto the President of the United States, on Octo¬ 
ber 3, 1942, by Executive Order No. 9250 directed that the 
administration of all departments and agencies should conform 
to directives or policies issued by the Economic Stabilization 
Director, which office was then established by the terms of 
such order. Authority for stabilization of wages and salaries 
vested in the President by the Act of October 2, 1942 (Public 
Law No. 729, 77th Congress, 2d Session), was, by the same 
order, delegated to the National War Labor Board, in which 
connection the National War Labor Board was directed to 
continue to perform the powers, functions and duties conferred 
. upon it by Executive Order No. 9017, and it was provided that 
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the functions of said Board should be extended to cover all in¬ 
dustries and employees. Copies of said Executive Orders 9038 
and 9250 are attached hereto and marked Exhibits -A and B, 
respectively. 

6. Plaintiff is engaged in the business of manufacturing and 
selling building products such as gypsum plasters, blocks and 
board, lime finishes, roofing, insulation boards, paints, and var¬ 
ious forms of lath, such as gypsum lath, insulation board lath, 
and metal lath. 

7. For a considerable time prior to December 1936, plain¬ 
tiff has continuously operated and now operates a plant in the 
city of Warren, State of Ohio, hereinafter referred to as the 
“Warren plant.” Said Warren plant normally manufactures 
expanded metal lath, but more recently, due to the limitation 
orders of the War Production Board restricting the use of steel 
for manufacture of metal lath, has adapted its operations to 
the manufacture of expanded metal grating stair treads and 
platforms for use on merchant ships and warships, expanded 
metal specialties for army tanks, metal edging for gypsum 
tile used in roof decking of war plants, and various experimental 
products. 

8. The Warren plant is a unit of approximately 260x500 feet 
and normally employs about three hundred and fifty men. Due 
to the above-mentioned limitation orders of the War Produc¬ 
tion Board the said plant is now operating at about 25% normal 
volume in the manufacture of the aforementioned products and 
some new products that are in an experimental or development 
stage. 

9. At all material times mentioned in this complaint the 
Warren plant has operated continuously, and there has been 
no interruption of the operation of said plant at any time ex¬ 
cepting for a short strike of a few hours on account of a mis¬ 
understanding with respect to rest periods, which misunder¬ 
standing was promptly and amicably settled. There is no strike 
or other labor disturbance now threatened or imminent among 
plaintiff’s employees, and plaintiff’s employees are continu¬ 
ing to perform their assigned tasks and duties. The failure 
of plaintiff to accept the union demand for union maintenance 
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of membership and check-off has caused no interruption or 
stoppage in work at the said Warren plant, either before or 
subsequent to the entry of the Board’s Directive Order of May 
31,1943, hereinafter mentioned. 

10. Plaintiff has manufactured for the Government of the 
"United States such materials and supplies as plaintiff has 
been requested to manufacture, and plaintiff has never at 
any time refused to give to the United States Government 
preference in the matter of the execution of any order or to 
manufacture the kind, quantity, or quality of any arms, muni¬ 
tion, or parts thereof, or any necessary supplies or equipment 
as ordered by the Secretary of War, or the Secretary of the 
Navy, or refused to furnish any such arms, munition or parts 
of munition, or other supplies or equipment at a reasonable 
price determined by the Secretary of War or the Secretary 
of the Navy. 

11. Negotiations for a contract between plaintiff and the 
Steel Workers Organizing Committee, which name was later 
changed to United Steelworkers of America, were first begun 
in December 1936. Said contract pertained, and was appli¬ 
cable to said Warren plant. In March of 1937 the said union 
and the plaintiff completed negotiations for an agreement with 
respect to hours, wages, and conditions of employment with no 
termination date. This agreement remained in full force and 
effect until September 1940, when a new one-year agreement 
was concluded. The agreement of September 1940, was re¬ 
opened at the union’s request in April 1941, and was superseded 
by an agreement concluded May 21,1941, to expire by its terms 
on May 20, 1942. This latter agreement, which was to have 
expired on May 20, 1942, was extended at the union’s request 
to June 20, 1942, and again to July 20, 1942. Negotiations 
for the new contract between the plaintiff and the union com¬ 
menced on or about May 12,1942. 

12. The union, among other things, requested a 1(X increase 
in wages, a union shop, and check-off. Plaintiff advised the 
union that it could not accept a union shop or check-off, and 
that the requested increase in wages was out of line with living 
costs and with wages paid by neighboring plants. Upon fur¬ 
ther discussion, all matters were agreed to in substance by the 
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union and plaintiff, with the exception of the matter of the 
union shop, check-off, and wage increase. The matter of wage 
increase was to be given further consideration by the union. 
Thereupon, on or about September 1, 1942, the plaintiff hav¬ 
ing heard nothing further from the union for approximately 
two months, posted a increase in wages. Thereafter the 
union reported that the increase in wages was accepted by 
the members as satisfactory, and that such increase placed the 
union in line with competitors in the area of the Warren plant 
and maintained plaintiff’s relationship with neighboring em¬ 
ployer concerns. The union, however, stated that the mem¬ 
bers wanted the increase to be retroactive as of the date of 
the orginal expiration of the contract, to wit, May 20, 1942, 
notwithstanding that the original demand was excessive. 
The union also renewed its request for check-off, but sub¬ 
stituted a demand for “union maintenance” in lieu of the 
“union shop” as theretofore requested. The requests for union 
maintenance and check-off were not agreed to by plaintiff. 
Thereafter the union renewed its requests for union mainte¬ 
nance and check-off and for its proposed retroactive date for the 
wage increase, but plaintiff did not accede thereto. The 
change in the union’s request from a closed shop to a provision 
for “union maintenance” was due to the fact that the Board 
had adopted the practice of granting such union maintenance 
provision, and the union so understood. 

13. Agreement between plaintiff and the union not being 
reached, the Conciliation Service of the U. S. Department of 
Labor attempted to conciliate the dispute, and failed. The 
said Department, on or about November 14,1942, certified the 
matter to the National War Labor Board. The Board there¬ 
upon referred said matter to two mediation officers before 
whom the only issues were those of union maintenance of 
membership and check-off and the retroactive date of wage 
increase. A hearing was conducted at which both parties ap¬ 
peared and presented their respective positions. It was then 
and there represented on behalf of the union that the opinions 
of the Board in the Steel cases controlled the claim for union 
maintenance of membership, and that as a responsible union 
it was entitled to the provision under the rules laid down in 
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prior decisions of the Board; that there were other plants in 
the steel industry in the same district with contracts contain¬ 
ing union maintenance of membership and check-off, which 
were all of the representations made by the union in support 
of its demand for union maintenance of membership and check¬ 
off. Plaintiff denied that the union was entitled to any such 
provision. 

14. On, to wit, March 4, 1943, the said mediation officers 
issued their Report and Recommendations to the Board. Said 
Report and Recommendations, after certain recitals, stated 
that there were two issues which remained to be disposed of 
by the Board: (1) the effective date of the 5£ increase, and 
(2) maintenance of membership and check-off. Said Report 
and Recommendations thereupon recommended that the wage 
increase be made retroactive as of May 20, 1942, the original 
expiration date of the contract, and denied plaintiff’s, position 
that the wage increase should be effective as of the date it was 
granted, to wit: September 1,1942. Said Report and Recom¬ 
mendations of the mediation officers further stated that the 
union was asking for the same provisions with regard to union 
maintenance and check-off that had been granted to the union 
by the Board in the Little Steel and Big Steel cases, it being 
further stated that the union was claiming that there were no 
distinguishing features between those two cases and plaintiff’s 
case which would justify a denial of the union’s request. The 
Report and Recommendations quoted from the position of the 
union that 

The opinions of the Board on the union security in the 
foregoing cases do not rest on any narrow basis that makes 
them applicable only to those cases. 

Said Report and Recommendations of the mediation officers 
further stated that plaintiff 

is opposed on principle to any form of union security; 
that plaintiff 

contends that the Board’s maintenance of membership 
provisions is illegal under the National Labor Relations 
Act and the laws of Ohio; 
that plaintiff 
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believes that the provision tends to create a monopoly and 
restricts the constitutional rights of its employees; 
and that plaintiff 

insists that its employees be free to join or not to join a 
Union if they see fit. 

The Report and Recommendations of the mediation officers 
then stated: 

We can find no reason for denying to the Union the same 
provision with regard to union maintenance which was 
granted in the Steel cases. 

The Report and Recommendations of the mediation officers, 
after stating that 

In regard to the check-off, there is no clear Board policy to 
point the way to a decision. It is our understanding that 
the check-off is granted in addition to union maintenance 
where special conditions exist, such as * * * the prev¬ 
alence of the check-off in the area or industry, 
thereupon found 

On the basis of this Union's record of responsibility and 
the prevalence of the check-off provision in the Warren 
district, we find that the Union should be granted the 
check-off as well as maintenance of membership. 

The provision of maintenance of membership and check-off 
recommended by the mediation officers in their said Report and 
Recommendations was as follows: 

All employees who, 15 days after the date of the Di¬ 
rective Order of the National War Labor Board in this 
case are members of the union in good standing in accord¬ 
ance with the constitution and bylaws of the union, and 
those employees who may thereafter become members 
shall, during the life of the agreement as a condition of 
employment, remain members of the union in good 
standing. 

The Company, for said employees, shall deduct from 
the first pay of each month the union dues for the pre¬ 
ceding month of one dollar ($1.00) and promptly remit 
the same to the International Secretary-Treasurer of the 
union. The initiation fee of the union of three dollars 
($3.00) shall be deducted by the company and remitted 


12 


to the International Secretary-Treasurer of the union in 
the same manner as dues collections. 

The union shall promptly furnish to the National War 
Labor Board and to the company a notarized list of mem¬ 
bers in good standing 15 days after the date of the directive 
order. If any employee named on that list asserts that 
he withdrew from membership in the union prior to that 
date and any dispute arises, the assertion or dispute shall 
be -adjudicated by an arbiter appointed by the National 
War Labor Board whose decision shall be final and bind¬ 
ing upon the union and the employee. 

The union agrees that neither it nor any of its officers 
or members will intimidate or coerce employees into mem¬ 
bership in the union. If any dispute arises (as to whether 
there has been any violation of this pledge or whether any 
employee affected by this clause has been deprived of good 
standing in any way contrary to the constitution and by¬ 
laws of the union) the dispute shall be regarded as a 
grievance and submitted to the grievance machinery and, 
if necessary, to the final determination of an arbitrator 
appointed by the National War Labor Board in the event 
that the collective-bargaining agreement does not provide 
for arbitration. 

The mediation officers made their said recommendations 
based upon their understanding that the granting of the union 
maintenance provision would be granted by, or approved by, 
the Board as a matter of course, and in accord with the Board’s 
standard practice. 

15. Thereafter, on May 8, 1943, plaintiff addressed a letter 
to the Board demanding a hearing before the Board without 
which, plaintiff stated, it would be denied the right to have 
its case fully and adequately heard. Said letter is in words 
and figures as follows: 

May 8, 1943. 

Case No. 2888—Docket No. 761 
William H. Davis, Chairman, 

National War Labor Board, 

Labor Department Building, Washington, D. C. 

Dear Sir: Referring to the statements filed in the above 
case, we specifically call your attention to the fact that 
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the Warren plant of the company manufactures expanded 
metal lath for use in building construction. This case 
involves most important questions of vital interest to our 
company with respect not only to its Warren plant but 
also its many other plants throughout the United States. 
The company is engaged in the building industry and must 
preserve its own marketing practices and protect itself 
in its own competition. 

We are therefore impelled to demand a personal hear¬ 
ing before the National War Labor Board, without which 
the company will be denied the right to have its case fully 
and adequately heard. We respectfully request that you 
set a date for hearing of the case, at which time we shall 
be glad to attend and present our position more fully than 
has been stated in the Memorandum heretofore filed. 

Yours very truly, 

William L. Ready, President. 

Thereafter, on May 13, 1943, the Executive Assistant to the 
Board advised plaintiff by letter that the demand for a hear¬ 
ing would be presented to the Board in accordance with the 
Board’s customary practice in such matters, and that plaintiff 
would be notified of the Board’s action. Said letter is in 
words and figures as follows: 

National War Labor Board, 
Department of Labor Building, 
Washington, D. C., May IS, 1943. 

In reply, refer to Case No. 2888 

Re: Case No. 2888, United States Gypsum Co. 

Mr. W. L. Ready, President. 

United States Gypsum Company, 

, 800 West Adams Street, Chicago, Illinois. 

Dear Sir: This will acknowledge your letter of May 8, 
1943, in which you request an oral hearing before the 
Board. 

Your petition will be presented to the Board in accord¬ 
ance with the customary practice in such matters, and 
you will be notified of the Board’s action. 

Very truly yours, 

Henry J. Meyer, 

Henry J. Meyer, 

Executive Assistant to the Board. 
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16. Thereafter and without further notice to plaintiff, the 
Board, on, to wit: May 31, 1943, entered its directive order, 
which said order provided as follows: 

Directive Order 

By virtue of and pursuant to the powers vested in it by 
Executive Order No. 9017 of January 12, 1942, the Act of 
Congress of October 2,1942, and the Executive Orders and 
regulations issued thereunder, the National War Labor 
Board hereby directs as follows: 

1. The Company shall make the 5^ per hour general 
wage increase agreed upon by the parties effective as of 
July 20, 1942. 

2. The following provisions shall be incorporated in 
the contract between the parties: 

“All employees who, 15 days after May 31, 1943, are 
members of the union in good standing in accordance with 
the constitution and bylaws of the union, and those em¬ 
ployees who may thereafter become members shall, dur¬ 
ing the life of the agreement as a condition of employment, 
remain members of the union in good standing. 

“The Company for said employees shall deduct from 
the first pay of each month the union dues for the pre¬ 
ceding month of one dollar ($1.00) and promptly remit 
the same to the International Secretary-Treasurer of the 
union. The initiation fee of the union of three dollars 
($3.00) shall be deducted by the company and remitted 
to the International Secretary-Treasurer of the union in 
the same manner as dues collections. 

“The union shall promptly furnish to the National War 
Labor Board and to the company a notarized list of mem¬ 
bers in good standing fifteen (15) days after May 31,1943. 
If any employee named on that list asserts that he with¬ 
drew from membership in the union prior to that date 
and any dispute arises, the assertion or dispute shall be ad¬ 
judicated by an arbiter appointed by the National War 
Labor Board whose decision shall be final and binding 
upon the union and the employee. 
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“The union agrees that neither it nor any of its officers 
or members will intimidate or coerce employees into mem¬ 
bership in the union. If any dispute arises (as to whether 
there has been any violation of this pledge or whether any 
employee affected by this clause has been deprived of good 
standing in any way contrary to the constitution and by¬ 
laws of the Union) the dispute shall be regarded as a griev¬ 
ance and submitted to the grievance machinery and, if 
necessary, to the final determination of an arbitrator ap¬ 
pointed by the National War Labor Board in the event 
that the collective-bargaining agreement does not provide 
for arbitration. 

“The procedure to be followed in making the retroactive 
payment to those employees who have either quit or been 
discharged shall be in accordance with the annexed copy 
of the Board’s Resolution of April 2, 1943.” 

17. The Board was without authority to require plaintiff to 
accept a provision for union maintenance and check-off with¬ 
out plaintiff’s consent or without a valid act of the Congress. 
Plaintiff had not then nor has it since agreed to such a provi¬ 
sion or to any provision requiring as a condition of employment 
in its said plant membership in said union. The Board, prior 
to the entry of such order, had established a standard practice 
of granting union maintenance of membership in all cases com¬ 
ing before the Board where the union represented a majority 
of the employees and was deemed worthy by the Board. Plain¬ 
tiff was and is advised that the enforcement of said Directive 
Order of May 31, 1943, would violate the constitutional rights 
of plaintiff, especially the rights reserved to it under the Fifth 
Amendment to the Constitution; that the Board had no power 
to establish a standard practice of granting union maintenance 
of membership without a lawful act of the Congress; and that 
the said Directive Order would operate as a discrimination by 
plaintiff against its employees in direct violation of the provi¬ 
sions of the National Labor Relations Act. Plaintiff, although 
it believed there was no just reason for making said increase 
retroactive to July 20,1942, as directed by the Board, paid the 

588259—14 - 2 
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same because of other more important questions involved in 
the matter. 

18. Thereupon and under date of June 12, 1943, plaintiff 
sent to the Board a letter, which letter is in words and figures 
as follows: 

Case No. 761 (2888) 

June 12, 1943. 


National War Labor Board, 

Department of Labor Building , Washington, D. C. 

Gentlemen: We have the National War Labor 
Board’s directive order of May 31, 1943, which orders 
the United States Gypsum Company to incorporate in 
its contract with the Union at Warren, Ohio, a clause 
establishing a form of closed shop called “maintenance 
of membership” together with a check-off of Union dues 
and initiation fees from wages. 

The Company is unwilling to accept this order for the 
following reasons: 

1. The War Labor Board has no authority to impose 
Union maintenance and check-off upon the Company. 
The Board is not empowered by Congress to order any 
employer to adopt this requirement. The Company’s 
employees are being confused and deceived into believing 
that their Government desires them to join a labor Union 
when in fact the national policy, as declared by the Con¬ 
gress, is that employees are free to join or not to join as 
they wish. The Board is destroying the very essence of 
democracy, that is, the right of the people to make laws 
through their chosen representatives in Congress. 

2. Under this maintenance of membership form of 
closed shop employees would surrender their freedom to 
the Union and would not be free to resign from the Union. 
The Company would be compelled to discharge every 
Union member who fails to maintain his Union member¬ 
ship in good standing (nonpayment of dues, nonpayment 
of fines, etc.). Maintenance of membership is the start¬ 
ing phase in establishing the closed shop, which inevitably 
leads to a dictatorship. 
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3. The order violates those fundamental principles of 
liberty which the Company and its employees now enjoy. 
The employee has the inherent right to work, and is doing 
so, should be free to join, to refuse to join, or to resign 
from a Union without losing his job. The Company has 
the right to be free to employ the person best suited for 
the work. 

4. The order requires the Company to discriminate 
against an employee in direct violation of the National 
Labor Relations Act. It requires the Company to inter¬ 
fere with the free choice of its employees to resign from 
the Union. It requires the Company to give support to 
the Union by a check-off of Union dues and initiation fees 
from wages. It requires the Company to discriminate 
against its employees if they resign their membership in 
the Union or if the Union declares them not in good 
standing. 

5. The Union appealed to the War Labor Board for 
Union maintenance and check-off because of the Board’s 
established practice of granting these provisions in every 
quch case coming before the Board. The War Labor 
Board has no power to adopt any such standard practice in 
violation of the provisions of the Federal Constitution. 
Congress alone has the power to legislate. 

6. In view of the Board’s attempt to legislate, we be¬ 
lieved we were entitled to our day in court and demanded 
a hearing before the Board. This you denied and a ma¬ 
jority of the Board (industry members dissenting) is¬ 
sued a directive order in disregard of our constitutional 
rights. 

v The Company is willing to pay the small amount of 
retroactive wage covering the period July 20, 1942, to 
September 1, 1942, requested by the Board. The Union 
and the employees have declared themselves satisfied 
with the wages. There is no issue over wages. 

The Company respects the right of its employees to 
join a Union and has no objection to legitimate Union 
practices. However, the Company strongly objects to the 
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War Labor Board's attempt to compel it to enter into a 
contract which it believes to be illegal or to compel it to 
join in a surrendering of its fundamental freedom. If 
administrative commissions are allowed to go unchal¬ 
lenged in cases like this our constitutional form of gov¬ 
ernment is imperiled. 

The Company desires to continue to obey the law, to 
preserve constitutional government, to maintain manage¬ 
ment by undivided responsibility, to remain competitive, 
and to leave its employees the freedom preserved for them 
by the Constitution and the Bill of Rights. 

Therefore, in keeping with good citizenship the Com¬ 
pany rejects the Board's order. 

Very truly yours, 

United States Gypsum Company, 
William L. Keady, President . 

19. Thereupon, under date of June 17, 1943, the Board 
ordered plaintiff to show cause before the Board on June 24, 
1943, at 10 A. M. why plaintiff should not comply with the 
Board’s Directive Order of May 31,1943. Said order to show 
cause was in the form of a telegram from the Board to plaintiff. 
Said telegram is in words and figures as follows: 

CT2 C.WC145 LONG 63 NL 
DX WASHINGTON DC 17 
UNITED STATES GYPSUM CO 
300 WEST ADAMS ST CHICAGO ILL 

Re CASE NO 2888 (OLD NO 761) UNITED STATES GYPSUM CO AND 
UNITED STEEL WORKERS OK AMERICA LOCAL 1090 THE NATIONAL 
W’AR LABOR BOARD DIRECTS YOU TO SHOW CAUSE BEFORE THIS 
BOARD ON THURSDAY JUNE 24 AT 10 AM ROOM 5130 OF THE DEPART¬ 
MENT OF LABOR BLDG WASHINGTON DC WHY YOU SHOULD NOT COM¬ 
PLY WITH THE BOARDS DIRECTIVE ORDER OF MAY 31. 1943 IN THIS 
CASE 

N P FEINSINGER NWLB 
2888 761 1090 24 10 5130 31 1943. 

20. Thereupon plaintiff, by its duly authorized representa¬ 
tive, appeared before the Board on June 24, 1943, at the time 
and place designated in said order to show cause, and read to 
the Board the contents of plaintiff’s said letter of June 12,1943. 

It was then and there further represented to the Board on 
behalf of plaintiff and is now averred by plaintiff that relations 
with plaintiff’s employees in said Warren plant had been har¬ 
monious; that no charge had been made that the Company 
had in any way discriminated against the union or its member- 
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ship; that even without a contract since the last contract had 
expired on July 20,1942, there had been no interruption of work; 
and that the sole question in the case was that which the Board 
had made by its standard practice of granting union mainte¬ 
nance and check-off. 

It was then and there further represented to the Board on 
behalf of plaintiff and is now averred by plaintiff that the Board 
had by its said order violated the rights reserved to plaintiff 
under the Fifth Amendment to the Constitution of the United 
States in that with respect to union maintenance of member¬ 
ship the Board entered said order without any valid act of 
Congress based upon the standard practice of the Board; and 
that the Congress, which is vested with all legislative powers 
of the Government, alone could declare a national policy. 

It was then and there further represented to the Board on 
behalf of plaintiff and is now averred by plaintiff that the 
Board, in and by its decisions in the Steel and subsequent 
cases, in effect guaranteed maintenance of union membership 
to all unions deemed worthy of receiving it; that the Board’s 
action in such cases not only encouraged the belief that union 
maintenance and check-off was to be had for the asking, but it 
became the habit of unions to demand it as a matter of right; 
that what industry feared and what has indeed happened is 
that union maintenance of membership was granted to any 
union which represented a majority and was deemed worthy 
by the Board; and that a national policy had been declared 
by the Board without any act of Congress. 

It was then and there further represented to the Board on 
behalf of plaintiff and is now aVerred by plaintiff that there 
was no panel or Board hearing of any kind in said case; that 
the case was referred by the Board to two mediation officers 
who at the opening of the hearing predicted in no uncertain 
terms the denial of the Company’s position; that said officers, 
whether by personal prejudice or because the Board had 
adopted a standard practice as aforesaid, were wholly disqual¬ 
ified from sitting in said case and rendered no function except 
to announce a standard practice;; that the Board by adopting 
such a policy likewise disqualified itself to sit, as it had already 
disqualified the mediation officers appointed by it to hear the 
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case; and that under such a practice the Board’s order had 
been formulated (a) without regard to the procedural re¬ 
quirements of due process of law, and (b) in total violation 
of the fundamental principles of liberty in contravention of 
the Constitution of the United States. 

It was then and there further represented to the Board on 
behalf of plaintiff and is now averred by plaintiff that the 
Board’s said order would require plaintiff to discharge any 
union member who did not maintain his membership in good 
standing in said union and would compel plaintiff to interfere 
with the employees’ right of self-organization, in violation of 
Section 8 (1) of the National Labor Relations Act, and to 
discriminate in regard to hire or tenure of employment or term 
or condition of employment to encourage membership in a 
labor organization in violation of Section 8 (3) of said Act; 
and that the proviso to Section 8 (3) of said Act, recognizing 
the right of an employer to make an agreement with a labor 
organization to require as a condition of employment member¬ 
ship therein, applied only to a closed shop agreement volun¬ 
tarily entered into by the employer and the union and that no 
such agreement could be forced upon an employer. 

21. Thereupon, during the course of said hearing, Wayne L. 
Morse, a member of said Board, and acting on behalf of the 
Board at said hearing, referred to the decision of the Board 
in the so-called “Little Steel” case and quoted at length from 
the decision therein with respect to the powers of the Board. 
Said decision so referred to by said Morse, stated among other 
things: 

Finally it should be pointed out that if the War Labor 
Board should ever exceed the powers and jurisdiction 
vested in it by the Executive order creating it, the Presi¬ 
dent retains the power to check it. The War Labor Board 
obviously cannot exercise greater powers than the Presi¬ 
dent gives to it, and the final enforcement of the directive 
orders of the War Labor Board rests with the President. 
The Board lacks enforcement powers of its own but must 
turn to the President for final enforcement of its deci¬ 
sions by an exercise of the President’s war powers. Atten¬ 
tion is called to the fact that the President has indicated 
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very clearly that he expects the parties to all disputes com¬ 
ing before the War Labor Board to respect and conform 
to the decisions of the Board. 

And further: 

However, the Board has always made clear that in any 
case of defiance it will urge the exercise of all such war 
powers as may be necessary in order to secure compliance. 

And further: 

It is immaterial that the issues involved in the dispute 
are over wages and union security. It is immaterial that 
in peacetime the parties might conceivably be justified in 
raising some legal objection to the enforcement of an arbi¬ 
tration award of which they do not approve. In war¬ 
time, there is no basis for questioning the power of the 
President to order what amounts to compulsory arbitra¬ 
tion for the settlement of any labor dispute, such as the 
instant one, which threatens the war effort. The Presi¬ 
dent having entrusted this duty to the National War 
Labor Board, it follows that those who challenge a deci¬ 
sion of the Board, challenge the war powers of the Presi¬ 
dent. 

22. It was further stated during the course of said hearing, 
by the said Wayne L. Morse, on behalf of the Board: 

You know the Board is unanimous and always has been 
unanimous on enforcing that policy. At no time, whether 
it was a union that was in defiance or an employer that 
was in defiance of the Board, has there ever been any 
division of opinion among us concerning the carrying 
out of the Directive Orders of the Board. 

That is true of the Gypsum Company case. * * * 

• • « * * 

As we have said in decisions, the first time that any 
union or any employer ever successfully defies the War 
Labor Board and thereby also defies the position that the 
President has taken, then this form of settling labor dis¬ 
putes for the duration of the war automatically falls. Its 
very life depends upon complete compliance by all litigants 
before the Board. 
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Of course, here we are with a case in which a company, 
unquestionably in good faith, seriously disagrees with 
the decision of the Board. You put it up to us. The 
question before us then is, What are we going to do about 
it? 

Now, the President in his wire of May 26 to the United 
Rubber Workers made very clear, I think, his policy. He 
said, “As I have stated before, the decisions of the War 
Labor Board are binding upon all employers and all em¬ 
ployees and a defiance of the Board cannot be permitted.” 

He followed it uniformly in every decision we have 
handed down. * * * 

And further: 

Yet I think our difference is, in part, this: I don’t think 
we can survive the war if we do not require all groups, 
be they employers or unions, to carry out the orders of 
the Commander in Chief in his exercise of the War Powers 
of the President. They haven’t been restricted by Con¬ 
gress in the sense to which you refer. Congress is per¬ 
fectly aware of the action taken by the President under 
9017. 

Therefore, I think in this case we are up against again 
doing what we prefer not to do, simply saying to the 
President as we have said in every case involving an em¬ 
ployer and every case involving a union, “Mr. President, 
your policies are being defied by the Gypsum Company. 
We consider it inimical to the successful prosecution of 
this war that any union or any employer succeed in such 
a defiance. We ask that such action as you deem appro¬ 
priate be taken to compel compliance.” 

And further: 

I have the unpleasant task of taking these defiance cases 
up. I don’t think it makes a great deal of difference 
whether the Gypsum Company remains in business or not 
if the choice the Government has is to permit it to remain 
in business in order to protect the no-strike policy, the no¬ 
lockout policy of this Government. 





I am very frank to say that even if we start with the 
assumption—which I think would be an erroneous one— 
that the decision of the Board* is wrong, we wouldn’t be 
the first tribunal that handed down a mistaken decision. 
But it so happens that we are the final tribunal in this case 
subject to reversal by the President, unless and until Con¬ 
gress itself changes our policy. I don’t contemplate that. 

And further: 

* * * Therefore, Mr. Chairman, with these remarks 
expressed, I would like to say to the Company that I think 
they ought to take under careful consideration the position 
in which the Beard has explained to them it finds itself, 
consider carefully what I tell them now to be the fact, 
namely, that if they continue to stand on their letter to 
the Board of June 12, the Board will refer this matter to 
the. President for such action as he deems appropriate. 

And further: 

Certainly I, as compliance officer with the full support 
of this Board, take the same position I took in the United 
Mine Workers of America case. That challenge to the 
Board must be met with all the forces of this Government 
necessary to meet it. * 

I don’t think, as you have explained yourself, that the 
size of this Company, the number of employees involved, 
the nature of the business, justifies this Government tak¬ 
ing the necessary time out to compel compliance. And yet 
it must do it if we are to preserve the principles on which 
this whole enforcement policy rests. We can’t let any 
employer, large or small, any labor union, large or small, 
successfully defy it. 

23. The President is without power or authority under the 
Constitution of the United States, either as President or as 
Commander in Chief of the Army and Navy of the United 
States and of the militia of the several states, or otherwise, 
except as may be authorized by valid Act of Congress, to em¬ 
power the Board or any other administrative Board, agency, 
or tribunal to determine any labor dispute other than by vol- 




untary submission of the parties thereto, or to empower the 
Board or any other administrative Board, agency, or tribunal 
to make any determination of any such dispute which shall 
be binding upon the parties thereto other than as such parties 
shall have agreed by their voluntary agreement that such de¬ 
termination shall be binding upon them. To the extent that 
said Executive Order No. 9017 or such executive order as orig¬ 
inally promulgated or as subsequently amended purports to 
empower the National War .Labor Board to determine labor 
disputes in the absence of an agreement by the parties to any 
such dispute that the same may be determined by said Board, 
or if determined in accordance with such agreement that such 
determination shall be binding upon said parties, said order 
is wholly without force or effect. 

24. On June 25,1943, the day following the above-mentioned 
show-cause hearing before the Board, the Congress of the 
United States adopted the War Labor Disputes Act- over the 
veto of the President of the United States. 

It was provided in Section 7 of said War Labor Disputes Act 
as follows: 

Sec. 7. (a) The National War Labor Board (herein¬ 
after in this section called the “Board”), established by 
Executive Order Numbered 9017, dated January 12,1942, ■ 
in addition to all powers conferred on it by section 1 (a) 
of the Emergency Price Control Act of 1942, and by any 
Executive order or regulation issued under the provisions 
of the Act of October 2,1942, entitled “An Act to amend the 
Emergency Price Control Act of 1942, to aid in prevent¬ 
ing inflation, and for other purposes,” and by any other 
statute shall have the following powers and duties: 

“(1) Whenever the United States Conciliation Service 
(hereinafter called the ‘Conciliation Service’) certifies that 
^ a labor dispute exists which may lead to substantial in¬ 
terference with the war effort, and cannot be settled by 
collective bargaining or conciliation, to summon both 
parties to such dispute before it and conduct a public 
hearing on the merits of the dispute. If in the opinion 
of the Board a labor dispute has become so serious that it 
may lead to substantial interference with the war effort, 





the Board may take such action on its own motion. At 
such hearing both parties shall be given full notice and 
opportunity to be heard, but the failure of either party to 
appear shall not deprive the Board of jurisdiction to pro¬ 
ceed to a hearing and order. 

“(2) To decide the dispute, and provide by order the 
wages and hours and all other terms and conditions (cus¬ 
tomarily included in collective-bargaining agreements) 
governing the relations between the parties, which shall 
be in effect until further order of the Board. In making 
any such decision the Board shall conform to the'provi¬ 
sions of the Fair Labor Standards Act of 1938 as amended; 
the National Labor Relations Act; the Emergency Price 
Control Act of 1942, as amended; and the Act of October 
2,1942, as amended, and all other applicable provisions of 
law; and where no other law is applicable the order of the 
Board shall provide for terms and conditions to govern 
relations between the parties which shall be fair and equi¬ 
table to employer and employee under all the circumstances 
of the case. 

“(3) To require the attendance of witnesses and the 
production of such papers, documents, and records as may 
be material to its investigation of facts in any labor dis¬ 
pute, and to issue subpenas requiring such attendance or 
production. 

“(4) To apply to any Federal district court for an order 
requiring any persons within its jurisdiction to obey a sub- 
pena issued by the Board; and jurisdiction is hereby con¬ 
ferred on any such court to issue such an order.” 

(b) The Board, by its Chairman, shall have power to 
issue subpenas requiring the attendance and testimony of 
witnesses, and the production of any books, papers, rec-" 
ords, or other documents, material to any inquiry or hear¬ 
ing before the Board or any designated member or agent 
thereof. Such subpenas shall be enforceable in the same 
manner, and subject to the same' penalties, as subpenas 
issued by the President under title III of the Second War 
Powers Act, approved March 27,1942. 



(c) No member of the Board shall be permitted to par¬ 
ticipate in any decision in which such member has a direct 
interest as an officer, employee, or representative of either 
party to the dispute. 

(d) Subsections (a) (1) and (2) shall not apply with 
respect to any plant, mine, or facility of which possession 
has been taken by the United States. 

(e) The Board shall not have any powers under this 
section with respect to any matter within the purview 
of the Railway Labor Act, as amended. 

A copy of said Act is attached hereto marked Exhibit C, and 
is made a part hereof. 

25. The Board was authorized in and by Section 7 (a) of 
said War Labor Disputes Act to take jurisdiction only in those 
cases wherein a labor dispute might lead to substantial inter¬ 
ference with the war effort and could not be settled by collec¬ 
tive bargaining or conciliation. It was provided in and by said 
Section 7 (a) that the Board was required to conduct a public 
hearing on the merits of the dispute. It was further provided 
therein that at such hearing both parties shall be given full 
notice and opportunity to be heard. 

The Board was granted the power in and by Section 7 (a) (2) 
of said War Labor Disputes Act to decide the dispute and pro¬ 
vide by order the wages and hours and other terms and condi¬ 
tions governing relations between the parties, but all such 
terms and conditions were expressly limited to those custom¬ 
arily included in collective bargaining agreements. Through¬ 
out the history of collective bargaining at said Warren plant, 
no provision for union maintenance of membership or check¬ 
off, as is contained in said Directive Order of May 31, 1943, 
has ever been included in any labor agreement either with 
said union or with any other union or group of employees, nor 
has any such provision ever been contained in any labor agree¬ 
ment made by plaintiff at any of its other plants, properties, 
or warehouses. It was not then nor is it now customary either 
in the building material industry (manufacture of gypsum and 
lime products, metal lath, and such other products heretofore 
mentioned) in which plaintiff is engaged, or in plants manu¬ 
facturing metal lath or expanded metal products, or in said 



Warren plant to include in collective bargaining agreements 
a provision for union maintenance or check-off as set forth in 
said Directive Order of May 31, 1943. Nor are any such pro¬ 
visions included in collective bargaining agreements in indus¬ 
try generally. While in certain industries provision is some¬ 
times made in collective bargaining agreements entered into 
voluntarily by the parties thereto for a closed or union shop 
or check-off, such provisions are included because of conditions 
peculiar to the particular plant or industry, which conditions- 
do not exist in industry generally or in said building material 
industry or in plants manufacturing metal lath or expanded 
metal products or in said Warren plant. Even in such cases 
the provision for union maintenance formulated by the Board 
and sought to be imposed upon employers by the Board with¬ 
out their consent thereto, is not a provision which is custom¬ 
arily included or included at all in collective bargaining agree¬ 
ments in any industry voluntarily entered into by employers. 

Said War Labor Disputes Act, in and by said Section 7 (a) (2) 
expressly provided that in making any such decision the Board 
shall conform to the provisions of the Fair Labor Standards 
Act of 1938, as amended; the National Labor Relations Act; 
the Emergency Price Control Act of 1942, as amended; and 
the Act of October 2,1942, as amended, and all other applicable 
provisions of law. The said Directive Order of May 31,1943, 
is in violation of the provisions of said National Labor Rela¬ 
tions Act. 

It is also provided in and by said Section 7 (a) (2) of said 
War Labor Disputes Act that where no other law is applicable 
the order of the Board shall provide for terms and conditions* 
to govern relations between the parties which shall be fair and 
equitable to employer and employee under all the circum¬ 
stances of the case. Under said Directive Order of May 31, 
1943, the employees of plaintiff would surrender their freedom 
to the Union and would not be free to resign from the Union. 
The Company would be compelled to discharge the employee 
who failed to maintain his union membership in good stand¬ 
ing. The Company would not be free to maintain in its em¬ 
ploy the person best suited for the work. The provision for 
union maintenance is unfair and inequitable to plaintiff and 


its employees aqd is in direct violation of the provisions of said 
War Labor Disputes Act. 

26. While said War Labor Disputes Act in Section 7 thereof 
conferred upon said National War Labor Board- (in addition 
to the powers conferred upon it by Section 1 (a) of the Emer¬ 
gency Price Control Act of 1942 and by any Executive order 
or regulation issued under the provisions of the Act of Octo¬ 
ber 2, 1942, entitled “An Act to amend the Emergency Price 
Control Act of 1942, to aid in preventing inflation, and for 
other purposes,” and by any other statute), the power to con¬ 
duct a public hearing upon the merits of a labor dispute certi¬ 
fied to it by the United States Conciliation Service or to con- 
duct such a hearing upon its own motion if in the opinion of 
the Board a labor dispute has become so serious that it may 
lead to substantial interference with the war effort; and to 
decide the dispute, and to provide by order the wages and hours 
and all other terms and conditions (customarily included in 
collective bargaining agreements) governing the relations be¬ 
tween the parties pending the further order of the Board; to 
require the attendance Of witnesses and the production of 
such papers, documents, and records as may be material to its 
investigation of the facts in such labor dispute; to issue sub¬ 
poenas requiring such attendance and production, and to 
apply to any Federal district court for an order requiring any 
person within its jurisdiction to obey a subpoena issued by 
the Board, nevertheless said Act did not provide for any means 
of enforcement of any such order of the Board deciding such 
dispute, and did not in any way whatsoever impose any pen¬ 
alties or other sanctions for enforcing compliance with any such 
order, and did not create any rights in any party to such dis¬ 
pute in any matters decided by the Board. 

27. Under date of August 16, 1943, the President issued an 
Executive Order in words and figures as follows: 

Executive Order 9370 

Authorizing the Economic Stabilization Director to Take 
Certain Action in Connection With the Enforcement of 
Directives of the National War Labor Board 




tion and die Statutes of die United States, it is hereby 
ordered: 

In order to effectuate compliance with the Directive. 
Orders of the National War Labor Board in cases in which 
the Board reports to the Director of Economic Stabiliza¬ 
tion that its orders have not been complied with, the 
Director is authorized and directed, in furtherance of the 
effective prosecution of the war, to issue such directives 
as he may deem necessary: 

(a) To other department or agencies of the govern¬ 
ment directing the taking of appropriate action relating 
to withholding or withdrawing from a noncomplying em¬ 
ployer any priorities, benefits, or privileges extended, or 1 
contracts entered into, by executive action of the govern¬ 
ment, until the National War Labor Board has reported 
that compliance has been effectuated; 

(b) To any government agency operating a plant, mine, 
or facility, possession of which has been taken by the 
President under Section 3 of the War Labor Disputes Act, 
directing such agency to apply to the National War Labor 
Board, under Section 5 of said Act, for an order with¬ 
holding or withdrawing from a noncomplying labor union 
any benefits, privileges, or rights accruing to it under the 
terms or conditions of employment in effect (whether by 
agreement between the parties or by order of the National 
War Labor Board, or both) when possession was taken, 
until such time as the noncomplying labor union has 
demonstrated to the satisfaction of the National War 
Labor Board its willingness and capacity to comply; but, 
when the check-off is denied, dues received from the check¬ 
off shall be held in escrow for the benefit of the union to 
be delivered to it upon compliance by it; 

(c) To the War Manpower Commission, in the case 
of noncomplying individuals, directing the entry of ap¬ 
propriate orders relating to modification or cancellation 
of draft deferments or employment privileges, or both. 

Franklin D. Roosevelt. 

The White House, August 16,1943. 





28. Under date of August 16,1943, and in conjunction with 
the release of the Executive Order mentioned in the preceding 
paragraphs, the President released a letter from the President 
to the Chairman of the National War Labor Board, which said 
letter is in words and figures as follows: 

President's Letter to National War Labor Board 
Dear Mr. Davis: 

I am writing you regarding the question of compliance 
with Board orders under the War Labor Disputes Act 
which you and I have been considering. The Act em¬ 
powers the Board to prescribe the “terms and conditions 
governing the relations between the parties, which shall 
be in effect until further order of the Board.” 

Congress intentionally left the enforcement of these 
orders to executive action. I agree with you that it would 
be helpful in the light of our combined experience in deal¬ 
ing with disputes under Executive Order 9017 and more 
recently under the Act, to define a program for bringing 
about compliance in the relatively few cases in which 
executive action may become necessary. 

“1. When an employer refuses to comply, his plant may 
be seized and operated by the government in accordance 
with the terms and conditions of employment prescribed 
by the Board. Less drastic sanctions, however, includ¬ 
ing control of war contracts, of essential materials, and 
of transportation and fuel, should be applied if this can 
be done without impeding the war effort. I am accord¬ 
ingly requesting the Director of Economic Stabilization 
to direct the application of any or all available sanctions 
of this sort by the appropriate agencies of government, 
in cases of noncompliance reported to him by the Board. 

“2. When a local union refuses to comply, by directing 
or advising workers not to work under the terms and con¬ 
ditions prescribed by the Board, action by the responsible 
national or international officers has thus far, in all but 
one or two cases, sufficed to bring about compliance. If 
such action should prove ineffective, or if a national or 
international union should itself be the offender, the plant 


will be taken over under the War Labor Disputes Act and 
operated by the Government, if this is necessary to pre¬ 
vent interference with production and to protect the work¬ 
ers who wish to work. 

“The Act provides that in such cases the terms and 
conditions of employment effective at the time of taking 
over shall continue, unless the Board modifies them upon 
request of either the union or the government agency 
operating the property. As a part of the compliance pro¬ 
gram the appropriate government agency at the time of 
taking over shall ask the Board to modify its order so as 
to withhold from the union (by escrow in the case of 
checked-off funds) the benefits, privileges or rights ac¬ 
cruing to it as such under the agreement or proposed agree¬ 
ment with the employer, until the union demonstrates its 
willingness and capacity to abide by the obligations there¬ 
of. All questions of fact in this connection, and the ex¬ 
tent of any modification of the order, should be determined 
by the Board. I am authorizing the Director of Economic 
Stabilization to issue any necessary instructions to govern¬ 
ment agencies in carrying out this policy. 

“Government operation in these cases will be conducted 
with the least possible interference with existing manage¬ 
ment. Plants will be returned to their owners as speedily 
as conditions permit, and in any event, as provided in the 
Act, within sixty days after the restoration of productive 
efficiency. The Board may of course on its own motion, 
except during government operation, modify its orders in 
any way it deems appropriate to ensure compliance. 

“3. As to compliance by individuals, the Act contains 
penalties for certain types of interference with production 
which it is the province of the Attorney General to en¬ 
force. In addition, sanctions can be applied by the Se¬ 
lective Service and the War Manpower Commission, and 
I am requesting the Director of Economic Stabilization to 
direct the application of any or all of such sanctions in 
necessary cases upon report by the Board of noncom¬ 
pliance.” - / 
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I am informed that during the past eighteen months the 
Board disposed of over a thousand disputes. Only seven 
had-to be referred to me because of persistent noncom¬ 
pliance. This is a remarkable record, in the making of 
which the industry, labor and public members of the Board 
have each played an effective part. They could not have 
succeeded, however, without the patriotic support given to 
the national no-strike, no-lockout agreement by the great 
mass of American employers and workers and their leaders. 
I am confident that that agreement, which calls for final 
determination by the Board of all disputes not settled by 
collective bargaining or conciliation, will continue to be 
supported; and it is my earnest wish that the sanctions 
described above, which exist only as a matter of wartime 
necessity, may not have to be invoked. 

Sincerely yours, 

Franklin D. Roosevelt. 


-29. Since the show cause hearing hereinbefore referred to 
the Board has certified to or has reported to the President the 
fact that the plaintiff had declined and does decline to comply 
with the Board’s said Directive Order of May 31, 1943. Such 
certification was made to the President pursuant to the threats 
aforesaid made at said hearing before the Board, and for the 
sole purpose of imposing penalties upon plaintiff for its failure 
to comply with said Directive Order and to compel plaintiff to 
comply therewith. 

30. The direction to the Director of Economic Stabilization 
embodied in the said Executive Order of August 16, 1943, 
referred to in paragraph 27 above, was intended by the Presi¬ 
dent as a specific direction to said Director of Economic Stabi¬ 
lization to issue some one or more of the directives specified in 
paragraphs (a), (b), and (c) of said order against employers 
(including plaintiff) who have not complied with the directive 
orders of the Board entered against such employers, respec¬ 
tively. Pursuant to such Executive Order the said Director 
of Economic Stabilization, either as such Economic Stabiliza¬ 
tion Director or through said Economic Stabilization Board, 
is required to, will, and is about to, issue some one or more of 



the directives specified in said paragraphs (a), (b), and'(c) of 
said Executive Order directed against plaintiff. Plaintiffr at 
its said Warren plant, enjoys and has certain priorities, benefits, 
and privileges of the nature referred to in said Executive Or¬ 
der of August 16, 1943, extended by executive action of the 
Government, which are necessary for the manufacture of said 
products in said plant, and which if withheld or withdrawn 
from plaintiff would prevent its continued successful opera-, 
tion of said plant. These consist principally of the purchase 
of adequate quantities of materials used in the manufacture, 
of said products and equipment and supplies for the mainte¬ 
nance of said Warren plant. The said Board has reported to 
the said Director of Economic Stabilization that plaintiff has 
not complied with said Directive Order of May 31, 1943, and 
said Director of Economic Stabilization and other departments 
or agencies of the Government unknown to plaintiff but act¬ 
ing under the direction of said Director are about to or have 
taken action to withhold or withdraw from plaintiff some or all 
of said priorities, benefits, or privileges for the sole purpose of 
compelling plaintiff to accept said Directive Order of May 31, 
1943, and will continue to do so unless restrained by order of- 
this Court. 

31. Neither any of said Executive Orders of the President 
of the United States, nor the said War Labor Disputes Act; 
nor any other order or act of Congress, make or contain any 
provision for any procedure in any court of law or equity in 
which the propriety of the assumption of authority by the 
Board to enter said Directive Order of May 31, 1943-, or to 
compel compliance therewith by plaintiff, or of the assump¬ 
tion of authority by the President of the United States to issue 
said Executive Order of August 16, 1943, or to impose sanc¬ 
tions upon plaintiff for failure to comply with said Directive 
Order of May 31, 1943, as in said last mentioned Executive 
Order provided, or of the assumption of authority by the Board 
or Director of Economic Stabilization or other department or 
agency of the government to issue any order or take any action 
as in said Executive Order of August 16, 1943,-provided, may 
be challenged or determined by any court, and unless 



court takes jurisdiction of this case plaintiff is without ade¬ 
quate remedy to challenge or attack in any court the right or 
jurisdiction of the defendants to enforce the provisions of said 
order of May 31,1943, or to compel, by sanctions or otherwise, 
compliance therewith by plaintiff. The imposition of said 
sanctions under said Executive Order of August 16, 1943, and 
the assumption of authority by defendants to impose the same 
upon plaintiff as therein provided, constitute an unlawful at¬ 
tempt to collect a penalty from plaintiff for its failure to com¬ 
ply with the terms of said Directive Order of May 31, 1943, 
and is an attempt to legislate and to usurp the authority of 
the legislative branch of the Government, which by the Con¬ 
stitution of the United States is given to the Congress alone. 
Unless such illegal and unlawful assumption of authority by 
defendants is enjoined and restrained, plaintiff’s said Warren 
plant and the organization therein built up over a long period 
of years will be destroyed and the business thereof forever lost 
to plaintiff, and present, direct, immediate, substantial and 
-irreparable injury to plaintiff will ensue. Plaintiff is without 
an adequate remedy to prevent the threatened illegal and 
unconstitutional acts of the defendants herein, and each of 
them, other than through the interposition of this Court 
through its process of injunction and through its judgment 
declaring the rights of the parties hereto, and plaintiff is with¬ 
out any adequate remedy at law with respect to said illegal 
and unconstitutional acts of the defendants, and the damage 
sustained will be incapable of calculation and plaintiff will be 
remediless save in this court of equity. 

Wherefore, plaintiff demands: 

1. That the Court declare and adjudge that the President 
is without power or authority under the Constitution of the 
United States either as President or as Commander in Chief 
of the Army and Navy of the United States and of the militia. 
of the several states when called into the service of the United 
States, or otherwise, except as may be authorized by a valid 
act of Congress, to empower the National War Labor Board to 
settle or determine a labor dispute having any binding effect 
upon the parties thereto unless such labor dispute has been 
submitted to said Board by the voluntary act of the parties 


and such parties have by their voluntary agreement agreed to 
be bound by the decision or determination of such Board. 

2. That the Court declare and adjudge that to the extent 
that the President’s Executive Order No. 9017, as thereafter 
amended prior to the enactment of the War Labor Disputes v 
Act, be construed to authorize and empower the National War 
Labor Board to settle, determine or decide a labor dispute with¬ 
out the voluntary submission thereof of the parties, or without 4 
their voluntary agreement to be bound by such settlement, de¬ 
termination, or decision; such settlement, determination, or de¬ 
cision of the Board is without binding or controlling effect upon 
the parties excepting as they may voluntarily accept and sub¬ 
mit to the same. 

- 3. That the Court declare and adjudge that neither the 
President, either as President or as Commander in Chief of 
the Army and Navy and militia as aforesaid, or otherwise, nor 
the Board has any power or authority to impose any penalty 
or other sanction for noncbmpliance with a decision or order 
of the Board made or entered pursuant to said Executive Order , 
No. 9017, or for the refusal of any party to a labor dispute to 
abide by the Board’s decision or order. , 

4. That the Court declare and adjudge that the said Directive 
Order of May 31, 1943, is void and of no effect in that in the 
entry of the same the Board denied to plaintiff the procedural 
requirements of due process of law, and violated the funda¬ 
mental principles of liberty, in contravention of the Constitu¬ 
tion of the United States and particularly the Fifth Amendment 
thereof. 

5. That the Court declare and adjudge that the said Directive 
Order of May 31,1943, is in conflict with the provisions of the 
National Labor Relations Act and is void. 

6. That the Court declare and adjudge that while the War 
Labor Disputes Act, in section 7 thereof, authorizes and em¬ 
powers in terms the War Labor Board to hear a labor dispute 
under certain circumstances and to decide such dispute and 
provide by order the wages and hours and all other terms and 
conditions customarily included in collective bargaining agree¬ 
ments governing the relations between the parties, said Act 
provides for no penalties or other sanctions for the enforcement 






to such dispute which are enforceable either by the Government 
or other agency thereof, or by any of the parties to such dispute. 

7. That the Court declare and adjudge that to the extent that 
said War Labor Disputes Act be construed to authorize and 
empower the Board to decide a labor dispute, which decision 
creates no rights in any party to such dispute, such decision of 
the Board is enforceable only through some appropriate legal 
proceedings brought by some party to such dispute for the pur¬ 
pose of enforcing or reviewing the Board’s decision and order. 

8. That the Court declare and adjudge that if the War Labor 
Disputes Act be construed as making the Board’s decision of 
any labor dispute binding upon any party thereto without any 
right in the party against whom such decision or order shall be 
made to have the same reviewed in some appropriate legal pro¬ 
ceeding, said War Labor Disputes Act is unconstitutional and 
void as in violation of the Constitution of the United States 
and particularly the Fifth Amendment thereof. 

9. That the Court declare and adjudge that.to the extent that 
the War Labor Disputes Act be construed to delegate to the 
Board the power to decide a labor dispute and provide by order 
the wages and hours and all other terms and conditions cus¬ 
tomarily included in collective bargaining agreements concern¬ 
ing the.relations between the parties, which order is binding 
upon the parties and enforceable against them, said Act is un¬ 
constitutional and void as in violation of the Constitution of 
the United States and particularly Article I, Section 1, thereof, 
and the Fifth Amendment thereto. 

10. That the Court declare and adjudge that neither the Pres¬ 
ident either as President or as Commander-in-Chief of the 
Army and Navy and militia as aforesaid, or otherwise, nor the 
Board, has any power or authority either under the Constitu¬ 
tion of the United States or under any Act of Congress, or other¬ 
wise, to impose any penalty or other .sanction for non compli¬ 
ance with a decision or order of the Board made or'entered 
pursuant to the War Labor Disputes Act, or for the refusal of 
any party to a labor dispute decided by said Board to abide 
by the Board’s decision or order. That the Court further de- 
dare and adjudge that if the War Labor Disputes Act either 



the power to determine and impose penalties or sanctions for 
noncompliance with the decision or order of the Board in a 
-labor dispute or to compel_compliance with such order, said Act 
is to that extent unconstitutional and void as in violation o£ 
Article I, Section 1, of the Constitution of the United States 
as an illegal delegation of legislative powers to the'executive 
branch of the Government. 

.11. That the Court declare and adjudge that the provision 
for union maintenance and check-off is in direct conflict with 
section 7 of the War Labor Disputes Act in that such a provision 
(1) is not a term or condition customarily included in collective 
bargaining agreements governing the relation between the par¬ 
ties, (2) is unfair and inequitable to employer and employees, 
and (3) does not conform to the provisions of the National 
Labor Relations Act, but on the contrary is in direct violation 
of section 8(1) and section 8 (3) -of said Act. 

12. That the Court declare and adjudge that the Executive 
Order of the President dated August 16, 1943, was intended 
as a determination and imposition of penalties and sanctions 
not authorised by any law of the-United States in order to com¬ 
pel employers to comply with the unconstitutional edicts of 
the National War Labor Board, and to that extent said Execu¬ 
tive Order is beyond the powers of the President and of the 
executive department of the Government of the United States, 
and is wholly unauthorized, illegal, and void. 

13. That the National War Labor Board as such, William 
H. Davis individually and as Chairman of said Board and as 
a member thereof, George W. Taylor, individually and as Vice 
Chairman of said Board, and as a member thereof, and Wayne 
L. Morse, individually and as compliance officer of said Board 
and as a member thereof, together with all of the remaining 
members of said Board (including the alternate members there¬ 
of) both individually and as such members, be enjoined during 
the pendency of this action and permanently from taking any 
further action of any kind whatsoever to compel plaintiff to 
comply with the said Directive Order of the Board of May 
31,1943. 
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18. That plaintiff have such other and further relief as is 
just. 

United States Gypsum Company, 
By William L. Keady, President. 

Joseph H. Batt, 

. Joseph H. Batt, 

Attorney for Plaintiff, 

1010 Vermont Avenue, Washington, D. C., 

John E. MacLeish, 

John E. MacLeish, 

IS It South La Salle Street, Chicago, Illinois, 

• Leland K. Neeves, 

Leland K. Neeves, 

18It South La Salle Street, Chicago, Illinois, 

Scott, MacLeish & Falk, 

Scott, MacLeish & Falk, 

IS4- South La Salle Street, Chicago, Illinois, 

of counsel. 

District of Columbia, $s: *■ 

William L. Keady, being first duly sworn, deposes and says 
that he is President of the United States Gypsum Company, 
plaintiff in the foregoing complaint; that he has read the fore¬ 
going complaint and that he verily believes the facts stated 
in said complaint are true. 

William L. Keady. 

Subscribed and sworn to before me this 22d day of September 
1943. 

[seal] Josephine L. Hayes. 

Notary Public. 

EXHIBIT B 
Executive Order No. 9250 

PROVIDING FOR THE STABILIZING OF THE NATIONAL ECONOMY 

By virtue of the authority vested in me by the Constitution 
and the Statutes, and particularly by the^Act of October 2,1942, 
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entitled “An Act to Amend the Emergency Price Control Act, of : : 
1942, to Aid in Preventing Inflation, and for Other Purposes,” ; 
as President of the United States and Commander in Chief-of - 
the Army and Navy, and in order to control so far as possible 
the inflationary tendencies and the vast dislocations attendant 
thereon which threaten our military effort and our domestic 
economic structure, and for the more effective prosecution of 
the war, it is hereby ordered as follows: 

Title I—Establishment of an Office of Economic Stabilization 

1. There is established in the Office for Emergency Manage¬ 
ment of the Executive Office of the President an Office of Eco¬ 
nomic Stabilization at the head of which shall be an Economic 
Stabilization Director (hereinafter referred to as the Director). 

2. There is established in the Office of Economic Stabilization 
an Economic Stabilization Board with which the Director shall 
advise and consult. The Board shall consist of the Secretary 
of the Treasury, the Secretary of Agriculture, the Secretary of 
Commerce, the Secretary of Labor, the Chairman of the Board 
of Governors of the Federal Reserve System, the Director of the 
Bureau of the Budget, the Price Administrator, the Chairman 
of the National War Labor Board, and two representatives each 
of labor, management, and farmers to be appointed by the 
President The Director may invite for consultation the head 
of any other department or agency. The Director shall serve as 
Chairman of the Board. 

3. The Director, with the approval of the President, shall 
formulate and develop a comprehensive national economic 
policy relating to the control of civilian purchasing power, 
prices, rents, wages, salaries, profits, rationing, subsidies, and 
all related matters—all for the purpose of preventing avoidable 
increases in the cost of living, cooperating in minimizing the un¬ 
necessary migration of labor from one business, industry, or 
region to another, and facilitating the prosecution of the war. 
To give effect to this comprehensive national economic policy 
the Director shall have power to issue directives on policy to 
the Federal departments and agencies concerned. 

4. The guiding policy of the Director and of all departments 
and agencies of the Government shall be to stabilize the cost of 
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living in accordance with the Act of October 2,1942; and it shal l 
be the duty and responsibility of the Director and of all depart¬ 
ments and agencies of the Government to cooperate in the: exe¬ 
cution of such administrative programs and in the development 
of such legislative programs as may be necessary to that end. 
The administration of activities related to the national eco¬ 
nomic policy shall remain with the departments snd-agencies 
now responsible for such activities, but such administration 
Khali conform to the directives on policy issued by the Director 

Title n—Wage and Salary Stabilization Policy 

1. No increases in wage rates, granted as a result of voluntary' 
agreement, collective bargaining, conciliation, arbitration, or 
otherwise, and no decreases in wage rates, shall be authorized 
unless notice of such increases or decreases shall have been hied 
with the National War Labor Board, and unless the National 
War Labor Board has approved such increases or decreases. 

2. The National War Labor Board shall not approve any in¬ 
crease in the wage rates prevailing on September 15,1942, un¬ 
less such increase is necessary to correct maladjustments or 
inequalities, to eliminate substandards of living, to correct gross 
inequities, or to aid in the effective prosecution of the war. 

Provided, however, that where the National War Labor 
Board or the Price Administrator shall have reason to believe 
that a proposed wage increase will require a change in the price 
ceiling of the commodity or service involved, such proposed in¬ 
crease, if approved by the National War Labor Board, shall be¬ 
come effective only if also approved by the Director. 

• 3. The National War Labor Board shall not approve a de¬ 
crease in the wages for any particular work below the highest 
wages paid therefor between January 1,1942 and September 15, 
1942, unless to correct gross inequities and to aid in the effective 
prosecution of the war. 

4. The National War Labor Board shall, by general regular- 
tion, make such exemptions from the provisions of this title in 
the case of small total wage increases or decreases as it deems 
necessary for the effective administration of this order. 

5. No increases in salaries now in excess of $5,000 per year 
{except in instances in which an individual has been assigned to 



42 


more difficult or responsible work), shall be granted until other¬ 
wise determined by the Director. 

6. No decrease shall be made in the salary for any particular 
work below the highest salary paid therefor between January 1, 
1942 and September 15,1942, unless to correct gross inequities 
and to aid in the effective prosecution of the war. 

7. In order to correct gross inequities and to provide for 
greater equality in contributing to the war effort, the Director 
is authorized to take the necessary action, and to issue the ap¬ 
propriate regulations, so that, insofar as practicable, no salary 
shall be be authorized under Title III, Section 4 to the extent 
that it exceeds $25,000 after the payment of taxes allocable to 
the sum in excess of $25,000: Provided, however, that such reg¬ 
ulations shall make due allowance for the payment of life insur¬ 
ance premiums on policies heretofore issued, and required pay¬ 
ments on fixed obligations heretofore incurred, and shall make 
provision to prevent undue hardship. 

8. The policy of the Federal Government, as established in 
Executive Order No. 9017 of January 12, 1942, to encourage 
free collective bargaining between employers and employees 
is reaffirmed and continued. 

9. Insofar as the provisions of Clause (1) of Section 302 (c) of 
the Emergency Price Control Act of 1942 are inconsistent with 
this order, they are hereby suspended. 

Title III—Administration of Wage and Salary Policy 

1. Except as modified by this Order, the National War Labor 

Board shall continue to perform the powers, functions, and 
duties conferred upon it by Executive Oder No. 9017, and the 
functions of said Board are hereby extended to cover all in¬ 
dustries and all employees. The National War Labor Board 
shall continue to follow the procedures specified in said Execu¬ 
tive Oder. ,; : 

2. The National War Labor Board shall constitute the agency 
of the Federal Government authorized to carry out the wage 
policies stated in this Order, or the directives on policy issued 
by the Director under this Order. The National War Labor 
Board is further authorized to issue such rules and regulations 
as may be necessary for the speedy determination of the pro- 
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priety of any wage increases or decreases in accordance with 
this Order, and to avail itself of the services and facilities of 
such State and Federal departments and agencies as, in the 
discretion of the National War Labor Board, may be of assist¬ 
ance to the Board. 

3. No provision with respect to wages contained in any labor 
agreement between employers and employees (including the 
Shipbuilding Stabilization Agreements as amended on May 16, 
1942, and the Wage Stabilization Agreement of the Building 
Construction Industry arrived at May 22, 1942) which is in¬ 
consistent with the policy herein enunciated or hereafter . 
formulated by the Director shall be enforced except with the 
approval of the National War Labor Board within the provi¬ 
sions of this Order. The National War Labor Board shall per¬ 
mit the Shipbuilding Stabilization Committee and the Wage * 
Adjustment Board for the Building Construction Industry, both 
of which are provided for in the foregoing agreements, to con¬ 
tinue to perform their functions therein set forth, except insofar 
as any of them is inconsistent with the terms of this Order. 

4. In order to effectuate the purposes and provisions of this 
Order and the Act of October 2, 1942, any wage or salary pay¬ 
ment made in contravention thereof shall be disregarded by 
the Executive Departments and other governmental agencies 
in determining the costs or expenses of any employer for the 
purpose of any law or regulation, including the Emergency Price 
Control Act of 1942 or any maximum price regulation thereof, 
or for the purpose of calculating deductions under the Revenue 
Laws, of the United States or for the purpose of determining 
costs or expenses under any contract made by or on behalf of 
the Government of the United States. 

Title IV—Prices of Agricultural Commodities 

1. The prices of agricultural commodities and of commodi¬ 
ties manufactured or processed in whole or substantial part 
from any agricultural commodity shall be stabilized, so far as 
practicable, on the basis of levels which existed on September 
15,1942 and in compliance with the Act of October 2,1942. 

2. In establishing, maintaining or adjusting maximum prices 
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for agricultural commodities or for commodities processed or 
manufactured in whole or in substantial part from any agricul¬ 
tural commodity, appropriate deductions shall be made from 
parity price or comparable price for payments made under the 
Soil Conservation and Domestic Allotment Act, as amended, 
parity payments made under the Agricultural Adjustment Act 
of 1938, as amended, and governmental subsidies. 

3. Subject to the directives on policy of the Director, the 
price of agricultural commodities shall be established or main¬ 
tained or adjusted jointly by the Secretary of Agriculture and 
the Price Administrator; and any disagreement between them 
shall be resolved by the Director. The price of any commodity 
manufactured or processed in whole or in substantial part from 
an agricultural commodity shall be established or maintained 
or adjusted by the Price Administrator, in the same adminis¬ 
trative manner provided for under the Emergency Price Con¬ 
trol Act of 1942. 

4. The provisions of sections 3 (a) and 3 (c) of the Emer¬ 
gency Price Control Act of 1942 are hereby suspended to the 
extent that such provisions are inconsistent with any or all 
prices established under this Order for agricultural commodi¬ 
ties, or commodities manufactured or processed in whole or in 
substantial part from an agricultural commodity. 

Title V—Profits and Subsidies 


1. The Prioe Administrator in fixing, reducing, or increasing 
prices, shall determine price ceilings in such a manner that 
profits are prevented which in his judgment are unreasonable 
or exorbitant. 


2. The Director may direct any Federal department or 
agency including, but not limited to, the Department of Agri¬ 
culture (including the Commodity Credit Corporation and the 
Surplus Marketing Administration), the Department of Com¬ 


merce, the Reconstruction Finance Corporation, and other cor¬ 
porations organized pursuant to Section fid of the Reconstruc¬ 
tion finance Corporation Act, as amended, to use its authority 
to subsidize and to purchase for resale, if such measures are 
necessary to insure the maximum necessary production ■and 
distribution of any commodity, or to maintain rriliiijr primp. 
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drrto prevent a price rise inconsistent with the purposes o£ this 
.ftpder. 

•; Title VI—General Provisions 

1. Nothing in this Order shall be construed as affecting the 
present operation of the Fair Labor Standards Act, the National 
Labor Relations Act, the Walsh-Healey Act, the Davis-Bacon 
Act, or the adjustment procedure of the Railway Labor Act 

2. Salaries and wages under this Order shall include all forms 
of direct or indirect remuneration to an employee or officer for 
work or personal services performed for an employer or cor¬ 
poration, including but not limited to, bonuses, additional com¬ 
pensation, gifts, commissions, fees, and any other remuneration 
in any form or medium whatsoever (excluding insurance and 
pension benefits in a reasonable amount as determined by the 
Director); but for the purpose of determining wages or salaries 
for any period prior to September 16, 1942, such additional 
compensation shall be taken into account only in cases where it 
has been customarily paid by employers to their employees. 
“Salaries” as used in this Order means remuneration for per¬ 
sonal services regularly paid on a weekly, monthly, or annual 
basis. 

3. The Director shall, so far as possible, utilize the informa¬ 
tion, data, and staff services of other Federal departments and 
agencies which have activities or functions related to national 
economic policy. All such Federal departments and agencies 
shall supply available information, data, and services required 
by the Director in discharging his responsibilities. 

4. The Director shall be the agency to receive notice of any 
increase in the rates or charges of common carriers or other 
public utilities as provided in the aforesaid Act of October 2, 
1942. 

5. The Director may perform the functions and duties, and 
exercise the powers, authority, and discretion conferred upo& 
him by this Order through such officials or agencies, and in 
such manner, as he may determine. The decision of the 
Director as to such delegation and the manner of exercise 
thereof shall be final. ; 

. 6. The Director, if he deems it necessary, may direct that 
any policy formulated under this Order shall be enforced by 
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any other department or agency under any other power or 
authority which may be provided by any of the laws of the 
United States. 

7. The Director, who shall be appointed by the President, 
shall receive such compensation as the President shall provide, 
and within the limits of funds which may be made available, 
may employ necessary personnel and make provision for sup¬ 
plies, facilities and services necessary to discharge his 
responsibilities. 

Franklin D. Roosevelt. 

The White House, October S, 191$. 

MOTION TO DISMISS THE COMPLAINT AND FOB SUMMARY 

JUDGMENT 

Now come the defendants herein by their attorneys and 
move the Court to dismiss the complaint filed by the plaintiff 
herein on the grounds that: 

1. The Court lacks jurisdiction over the subject matter of 
the action. 

2. The complaint fails to state a claim against the defend¬ 
ants, or any of them, upon which relief can be granted. , 

In the alternative the defendants move for summary judg¬ 
ment pursuant to Rule 56 (b) of the Federal Rules of Civil 
Procedure on the ground that there is no genuine issue as to 
any material fact and defendants are entitled to a judgment 
as a matter of law. 

In support of the motion for summary judgment, the 
defendants submit herewith the attached affidavit. 

Francis M. Shea, 

Assistant Attorney General, 
Edward M. Curran, 

United States Attorney, 

i *.'• Attorneys for Defendants. 

AFFIDAVIT 

District of Columbia, 

City of Washington, 88: 

Lloyd K. Garrison being duly sworn deposes and says: 

I am General Counsel and Executive Director of the Na¬ 
tional War Labor Board. In my official capacity I am 
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familiar with all of the facts concerning and preceding the 
above-captioned action. 

The directive order of the National War Labor Board chal¬ 
lenged by this action was issued on May 31, 1943, about a 
month before the enactment of the War Labor Disputes Act 
(Act of June 25, 1943, Public Law No. 89, 78th Congress). 
On August 16, 1943, the President of the United States pro¬ 
mulgated Executive Order No. 9370. By the terms of this 
Executive Order the Director of Economic Stabilization was 
authorized and directed, in furtherance of the effective prose¬ 
cution of the war, to issue such directives as he might deem 
necessary to departments or agencies of the Government in 
aid of effectuating compliance with directive orders of the 
National War Labor Board in cases in which the Board reported 
to the Director of Economic Stabilization that its orders had 
not been complied with. The Director of Economic Stabiliza¬ 
tion in a letter dated October 13,1943, to the Chairman of the 
National War Labor Board, a copy of which is annexed hereto 
and made a part hereof and marked “Exihibit A,” has expressed 
himself to the effect that his power to invoke the sanctions 
specified in Executive Order No. 9370 relates only to directive 
orders of the National War Labor Board issued pursuant to 
the provisions of the War Labor Disputes Act of June 25,1943. 
Consequently, the Director of Economic Stabilization has 
neither threatened to take action, nor taken action to compel 
compliance with the directive order of the National War Labor 
Board challenged in this action which directive order was 
issued prior to the enactment of the War Labor Disputes Act. 

Lloyd K. Garrison. 
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[Copy] 

Office op Economic Stabilization, 
Washington, D. C. (25), October IS, 194 & 

Fred M. Vinson, Director* • . 

Honorable William H. Davis, 

Chairman, National War Labor Board, 

Department of Labor Building, Washington, 2$, D. C. 

Dear Mr. Davis: Some question has arisen, I understand, 
as to the applicability of Executive Order No. 9370 to compli¬ 
ance with orders of your Board issued prior to the effective 
date of the War Labor Disputes Act. 

The Executive Order must be read and interpreted in the 
light of the President’s letter which accompanied its promul¬ 
gation. The President stated, “I am writing you regarding 
the question of compliance with Board orders under the War 
Labor Disputes Act * * * The Act empowers the Board 
to prescribe the ‘terms and conditions governing the relations 
between the parties, which shall be in effect until further order 
of the Board.’ ” 

The President further stated “Congress intentionally left 
the enforcement of these orders to executive action.” 

Evidently, therefore, Executive Order 9370 was designed 
to supply this executive action to which the President referred 
and which was necessitated by the passage of the War Labor 
Disputes Act. 

It is reasonable, therefore, to infer that Executive Order No. 
9370 relates only to directive orders of your Board issued pur¬ 
suant to the provisions of the Smith-Connally Act 
Sincerely yours, 


(S) Fred M. Vinson, Director. 




AFFIDAVIT IN OPPOSITION TO NOTION PON SUMMARY 

JUDGMENT 

District of Columbia, ss: 

Joseph H. Batt, being first (July sworn on oath deposes and 
says that he is the attorney of record for the plaintiff in the 
above-entitled action; that upon hearing of defendants’ motion 
for summary judgment, the plaintiff intends to use in argu¬ 
ment the annexed affidavits of Samuel J. Levy and Matt B. 
Jones, Jr., and the annexed partial transcript of the testimony of 
William H. Davis, Chairman, and Wayne L. Morse, Public 
Member, National War Labor Board, adduced on November 30, 

1943, before the Special Committee to Investigate Executive 

Agencies, House of Representatives, U. S.; that he believes 
there appears in the files of defendant National War Labor 
Board in the matter of Windsor Manufacturing Company (al¬ 
leged by said defendant to be its case No. 284), certain letters 
and other documents showing the extent to which said Board 
endeavored to enforce its directive order against said Company, 
directly or through other agencies of government, and that af¬ 
fiant believes said letters and documents are material to the 
issues involved in defendants’ motion for summary judgment 
and to a proper presentation of all the facts so that the Court 
may have the necessary and full information for determination 
of said issues; that affiant understood from an official of de¬ 
fendant National War Labor Board that copies of said letters 
and documents would be furnished to him for use in said argu¬ 
ment, and for filing herewith, but the same have not been fur¬ 
nished voluntarily and have been subpoenaed for production 
in this Court on January 17, J.944, at 10:00 o’clock a. m.; that 
plaintiff intends to use said letters and documents in its argu¬ 
ment of said motion for summary judgment, but because of the 
facts herein recited it is presently unable to state the contents 
thereof. . Joseph H. Batt, 

Joseph H. Batt, 
Attorney for Plaintiff. 

Subscribed and sworn to befprp me this 15th day of January 

1944. 

m Mabel L. Clopton, 

Notary Public, D. 0. 
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HOUSE OF REPRESENTATIVES, TJ. S.—REPORT OF PROCEED¬ 
INGS—HEARING HELD BEFORE SPECIAL COMMITTEE TO 
INVESTIGATE EXECUTIVE AGENCIES 

November 30. 1943—Partial only—Washington, D. C. 

1083 Tuesday, November 30, 1943 

House of Representatives, Special Committee to Investigate 
Executive Agencies, Washington, D. C. 

The special committee met, pursuant to notice, at 10 o’clock 
a. m., in the Caucus Room, Old House Office Building, Honor¬ 
able Howard W. Smith (chairman) presiding. 

Present: Representatives Smith (chairman), Peterson, 
Voorhis and Hoffman. 

Also present: Aaron L. Ford, General Counsel, of the Special 
Committee. 

The Chairman. You may proceed when you are ready, 
Mr. Ford. 

Mr. Ford. Mr. Chairman, may all witnesses be sworn? 
(Nine persons were duly sworn as witnesses.) 

Mr. Ford. Mr. Chairman, I will ask Mr. Davis to take the 
stand. 

Testimony of William H. Davis, Chairman, National War 
Labor Board (previously duly sworn). 

Mr. Ford. Mr. Davis, will you please state your full name? 
Mr. Davis. My name is William H. Davis. 

Mr. Ford. And you occupation, please. 

1100 membership in that union. Therefore, on the face of 
it, it looks as if you had entirely ignored that provision 
in your Executive Order when you require someone to belong 
to a union and keep up payment of his dues. You, as chair¬ 
man of the Board, must have given consideration to that ques¬ 
tion in order to determine what you did determine in the Little 
Steel case. 

Mr. Davis. You bet I have, Mr. Chairman. 

The Chairman. We want to ask you the specific question, 
and that is the main reason we have you here this morning; 
where does your Board get the-authority to do a thing which 
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is in direct conflict with the provisions of section 8 of the 
National Labor Relations Act; is that clear? 

Mr. Davis. Yes, it is very clear, Mr. Chairman, and I am 
glad to have a chance to have it stated clearly. In the first 
place, we get the authority to order people to do things now 
from an Act of Congress, the War Labor Disputes Act, and 
formerly from Executive Order 9017. Our position has always 
been that where the parties cannot agree and we are given 
power to order them to do something, it means we have the 
power to order them to do what they might lawfully agree to 
do. That is pretty well confirmed by the wording of the War 
Labor Disputes Act, which says that we shall order them to 
terms and conditions commonly included in a labor agreement 
and that are fair and equitable. So, we in our operations, are 
doing that; we are ordering people who cannot agree 
1101 to govern themselves, as the statute says, by terms and 
conditions of employment which they might lawfully 
agree to. 

Mr. Voorhis. Did you say people who can or cannot agree? 

Mr. Davis. Who fail to agree. We come in and settle the 
dispute by an order which we think of, as the statute says, 
governs the terms and conditions of employment and relations 
between the parties; just like an agreement. 

Mr. Ford. You are speaking now about the provisions of the 
National Labor Disputes Act? 

Mr. Davis. Yes. 

Mr. Ford. Let us talk about prior to the enactment of that 
law by Congress. 

Mr. Davis. Prior to that enactment we made the same terms 
under Executive Order 9017 where it says we shall finally de¬ 
termine the dispute. The only way you can determine a dis¬ 
pute where parties cannot agree is to tell them to do. 

Mr. Voorhis. May I ask a couple of questions at this point? 

Mr. Davis. If I do not lose track. I did not finish my 
thought. 

The Chairman. Just finish, Mr. Davis, and Mr. Voorhis 
will then ask his questions. 

Mr. Davis. I was going to say that is our first premise. 
Then, under the Wagner Act, the employer may agree with the 
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1105 essence of an agreement the voluntary meeting of the 
minds of the parties to that agreement, and if that is 

good law, as it was when you and I went to school, how can 
you force an employer to agree to something when he says 
I do not and I will not agree? 

Mr. Davis. You are quite right, Mr. Chairman; I did over¬ 
look the final step. The answer, I think, is very plain. The 
Act of Congress imposes upon the Board the duty to establish 
by order the terms and conditions of employment which shall 
govern the relations of the parties in order to end a dispute. 

The Chairman. You are speaking of the War Labor Dis¬ 
putes Act? 

Mr. Davis. Yes. 

The Chairman. But before you got that, where did you get 
your authority? 

Mr. Davis. Before we got that, we gave the same interpre¬ 
tation to tiie provision of the Executive Order that we should 
finally determine the dispute. The only way you can finally 
determine a dispute is when pepple do not agree to tell them 
what to do. 

The Chairman. It never occurred to you your power in the 
Executive Order was limited by that, because in the Execu¬ 
tive Order which said you must not do anything in conflict 
with the National Labor Relations Act- 

1106 Mr. Davis. Absolutely, Mr. Chairman, we have rec¬ 
ognized that limitation from the start and if we thought 

the maintenance of membership clause was in conflict with 
the Wagner Act, we certainly never would order it. As a mat¬ 
ter of fact, we took that up with the National Labor Relations 
Board. The President addressed a letter to me inquiring about 
that, and whether it was in conflict; and I referred that to the 
NLRB and had an opinion from their counsel saying in their 
opinion it was not. 

• The Chairman. P have also seen that opinion, but at this 
point in your testimony I think you should put that in the 
record, because certainly that opinion did not say you had the 
right to force someone to agree to something they did not 
agree to. 
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Mr. Davis. I will put it in the record, if. you have a copy. 
That is quite right; it did not say we had power to force peo¬ 
ple to agree, but Mr. Chairman, God, himself, has not got the 
power to force people to agree. ' 

The Chairman. But the War Labor Board has. 

Mr. Davis. The War Labor Board has been given by Con¬ 
gress the duty to tell them what to do, whether they agree or 
not. There is no blinking of that; In order to dear the dif¬ 
ficulty, the President first and the Congress afterward said 
we must substitute for the picket line, the peaceful decision of 
labor disputes. Now, believe me, you cannot settle a labor 
dispute by tears or prayers or urging. When you get a 

1107 tough one where the parties have made up their minds 

they will not agree; the only thing you can do is to let 
them fight it out on the picket line or tell them what to do. 
Congress imposed on us the duty to tell them what to do and 
in doing that said, “Do not tell them to do anything that is 
not fair and equitable.” . ' 

The Chairman. I take it from that statement that if you 
thought it was necessary to settle a dispute to order an abso¬ 
lute dosed shop, you would have the authority under the law 
to do it? v • 

Mr. Davis. Yes; although we have said very definitely we 
would not do it. • , • 

The Chairman. But you claim you would have power to do 
it notwithstanding the provisions of the National Labor Re¬ 
lations Act? 

Mr. Davis. Yes; because under the National Labor Rela¬ 
tions Act the employer could agree to the closed shop. 

The Chairman. And the reasons you have given here are 
your full and entire reasons and all you care to say on.that 
subject? 

Mr. Davis. Just one sentence more to finish what I was on. 
Our position is since the Wagner Act empowers the employer 
to agree to settle the dispute, we have the right to order him 
to do anything the law permits him lawfully to do. 

The Chairman. Voluntarily. 

1108 Mr. Davis. Voluntarily; yes. We substitute our vo¬ 
litions for his; there is no question about that. 
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. The Chairman. I think you have answered it. 

Mr. Voorhis. I would like to get at the main point in a 
little bit of a roundabout way. Let us assume that the war were 
not taking place and that we are in peacetime, and for some 
reason or other the War Labor Board had been set up anyhow; 
under those circumstances, what would your position be about 
a similar situation to the one you have just responded to? 

Mr. Davis. Well, I think that legally our position would be 
'the same; that is, if I can make concrete your question- 

Mr. Voorhis. Let me go a little further- 

• Mr. Davis. I do not think actually it would necessarily re¬ 
sult in the same conclusion because you always have to take 
into account the exigencies of the war when you are deciding 
what is fair and reasonable. 

Mr. Voorhis. But if there were not a war, there presumably 
would be nothing to prevent an employer from locking the men 
out or nothing to prevent the employees from striking; in other 
words, there would be a possibility of the parties to the dispute 
carrying through with the weapons they customarily use. 

Mr. Davis. That is right. If that right existed and 
1109 had not been withdrawn, then we would certainly let 
them fight it out. 

Mr. Voorhis. The difference between that situation and the 
present situation, as I get your replies to Judge Smith in your 
statement before that, is that in the period of the war we have 
assumed that the basic right of labor, namely, the right to 
strike, was suspended and that therefore if the Board made a 
decision contrary to the desires of labor, that they were not to 
resort to the strike weapon but were to accept the decision of 
the Board- 

Mr. Davis. You bet. 

Mr. Voorhis. And as far as the employer is concerned, you 
have taken the position that, correspondingly, if it comes to a 
point where a dispute cannot be settled between the two par¬ 
ties and the Board has to make a decision, that they can make 
a decision contrary to what the employer might desire and 
insist upon his acquiescence in the same manner you can in¬ 
sist on the acquiescence of labor without their resorting to 
strike? 




• Mr.- Davis. That is right. 

Mr. Voorhis. In other words, the point is, as I get it from 
your explanation, that as long as your orders do not involve 
something which, under the National Labor Relations Act 
or "some other act, could hot voluntarily be agreed to by the 
two parties, the exigencies of the war and necessity of 

1110 abandoning peacetime methods of settling labor dis¬ 
putes, put you in a different position than you would 

otherwise be in and enables the Board to impose orders upon 
both parties to a dispute, or one or the other? 

Mr. Davis. That is very precisely stated; that is exactly 
our position. 

Mr. Voorhis. Then, the whole thing rests on the war 
situation? 

Mr. Davis. Yes. 

The Chairman. You mean irrespective of the provisions of 
law? 

Mr. Davis. No. Mr. Voorhis included in his statement any¬ 
thing the parties could lawfully agree to do we can order them 
to do. Anything they cannot lawfully agree to do, of course, 
we cannot order them to do. 

Mr. Peterson. The law provides you can order them to do 
it during the emergency. Would you have that right even 
though the emergency did not exist? 

Mr. Davis. Would we have the right? 

Mr. Peterson. Yes. 

Mr. Davis. No; because our right arises now out of the Act 
of Congress which terminates automatically, I believe, six 
months after the end of the war. 

Mr. Peterson. Then, you do not take your action by virtue 
of the emergency but by virtue of the Act of Congress? 

1111 Mr. Davis. Yes, sir. 

Mr. Peterson. That is contrary to your former state¬ 
ment, is it not? \ 

Mr. Davis. No. Mr. Voorhis’ point is very well taken. He 
says that the emergency requires that there should be no 
strikes; that we cannot afford industrial warfare at the same 
time we have international warfare. So, the emergency is 
what requires that, and the setting aside of the right to strike 


is the thing that requires the power of some governmental 
agency to tell them what todo. " 

Mr. Voorhis. The War Labor Disputes Act is limited to 
the period of the war; it isawaract, is it not? 

Mr. Davis. Certainly. / 

Mr. Peterson. I understand as far as your Board is con¬ 
cerned, your action is based upon an act of Congress rather 
than the fact an emergency exists? 

Mr. Davis. Certainly. 

Mr. Peterson. So, your action has nothing to do with 
whether an emergency exists or not but is entirely a matter 
of acting within the powers granted you by Congress? 

Mr. Davis. Absolutely. I think the act of Congress exists 
because the emergency exists, but you are quite right in saying 
that the limitation of our powers is in the act of Congress. 

Mr. Peterson. Before this recent Act of Congress was 
T112 passed, you were still taking these actions without an 
Act of Congress, were you not? 

Mr. Davis. Yes; under the Executive Order. 

The Chairman. Which required that you comply with the 
Act of Congress? 

Mr. Peterson. And which require that you comply with the 
Act of Congress, which was a limitation on the jurisdiction 
• given you? 

Mr. Davis. The Chairman is assuming we do not comply 
with the National Labor Relations Act. If anyone can prove 
that to us, we will stop ordering maintenance of membership. 
We have had to decide that question. We will be glad to have 
any court decide it. We have decided it on a very carefully 
thought-out basis. I am going to ask a question of—or give a 
piece of advice to the chairman, that you call Dr. Graham 
here on the subject of maintenance of membership. He is our 
expert on that. I can answer any questions you want to ask, 
but I think you ought to hear Dr. Graham on the subject. 

Mr. Ford. You said that you would be very glad to have a 
court decide it. Were you not given the opportunity when you 
ordered that clause in the S. A. Woods contract? Did they 
not ask you to come to court, and did you not decline? 



Mr. Davis. I do not know.. I think the lawyers made some 
sort of a proposition that had no real legal meaning, which 
is easy for a lawyer to do. What I mean to say is, while 
1113 we have opposed the idea that our orders—that we 
should be given the right to go to court for the enforce¬ 
ment of our orders or that our orders should be reviewable in 
court—in that sense whether we have made a fair and equitable 
decision of the case—but I mean if someone says that this 
clause is in violation of the Wagner Act, if there is any way to 
test that in court, I would welcome a test. 

Mr. Ford. Your files disclose when you ordered a mainte-' 
nance of membership clause in the S. A. Woods labor dis¬ 
pute, that company wired you and urged you to bring suit to 
enforce it. 

Mr. Davis. Of course, that was a ridiculous suggestion. I 
think Dean Garrison, if you ask him those questions—there 
is no place we could bring suit to enforce it. Lawyers do that, 
as you know, Mr. Ford, and what these fellows were saying is 
“Why do you not bring suit?” 

The Chairman. Then, how would he have gotten his rights 
decided in the courts. 

Mr. Davis. I wish you would ask Dean Garrison that. 

The Chairman. Has that not been an open question, that 
there is no way an employer could test that order in the courts' 
of the land? 

Mr. Davis. Not exactly. What we have opposed is any re¬ 
view of the propriety of our orders in the sense of raising the 
question of whether they fair and equitable determinations 
of the disputes. We have opposed that in letters we have writ¬ 
ten to Senator Van Nuys. I would like an opportunity to 

•1121 Mr. Hoffman. That is a very good answer when the 
employer agrees, but where the employer does not agree, 
how do you justify your order which requires the employer to 
violate section 8? 

Mr. Davis. Out order requires him to agree. I have answered 
that before. Our order requires him to agree. Our position 
is that our duty under the Act of Congress, the War Labor Dis¬ 
putes Act, is to terminate the dispute by ordering the parties 
what to do— 



Mr. Hoffman. Let me interrupt. 

Mr. Davis. No; please do not. We can order them to do 
anything that they can lawfully do. They can lawfully, under 
the Wagner Act, agree to a union shop if they want. We can 
order them to do that. That is our position. 

Mr. Hoffman. Is this correct: You justify your order which 
requires the employer to discharge a union man who does not 
pay his dues or comply with the union rules and regulations— 
you justify that order which compels him to violate section 8 
by a later provision in the section which provides that the em¬ 
ployee may agree with the union, do you not? 

Mr. Davis. Well, I do not like the form of your question, be¬ 
cause I do not agree it does require him to violate section 8. 

Mr. Hoffman. It would be a violation if it were not. 
1122 for some other power over and beyond that you have, 
would it not? 

Mr. Davis. I cannot understand that question. What is it 
you are asking me? Is it an argument we are making? 

Mr. Hoffman. No-; I have only a very few questions and 
they are very simple. 

Mr. Davis. I have understood them up to now, but this last 

• • 

one—Let us try again. 

Mr. Hoffman. I will try to clarify it. Under this Wagner 
Act it is an unfair practice for an employer to force the employee 
either to pay dues or lose his job, is it not? 

Mr. Davis. With the proviso if he wants to he can agree to 
do just that. 

Mr. Hoffman. All right, with the proviso if he wants to have 
a closed shop, he may do so? 

' Mr. Davis. Yes. 

Mr. Hoffman. But there are cases where he did not want to. 

Mr. Davis. Yes. 

Mr. Hoffman. And in those cases your Board ordered him 
to want to, did you not? 

Mr. Davis. We ordered him to do it. 

Mr. Hoffman. Whether he liked it or not. 

Mr. Davis. That is right. 

Mr. Hoffman. You did that notwithstanding the fact that 
this Act—and this is the one you rely on, is it not? 





1123 Mr. Davis. You mean the War Labor Disputes Act? 

Mr. Hoffman. Yes; Public No. 89. 

Mr. Ford. 78th Congress. • 

Mr. Hoffman. Yes. Notwithstanding the fact on page 4 it 
says that in making any such decision the Board shall conform 
to the provisions of the Fair Labor Standard? Act, the National 
Labor Relations Act, and so on? 

Mr. Davis. Certainly we did, because in our opinion that does 
conform to the National Labor Relations Act. The question 
is a very simple one. We say we have the duty of settling 
disputes, and in order to settle a dispute, we have the power 
to tell them what to do, and that embraces telling them to do 
anything that they are lawfully capable of doing within this 
field of things that go into a labor contract. 

Mr. Peterson. You have the right to order a closed shop if 
you want? 

Mr. Davis. Yes: 

Mr. Peterson. Or an open shop? 

Mr. Davis. Yes. 

Mr. Peterson. Have you ever ordered an open shop? 

Mr. Davis. It all depends on what you call an open shop. It 
has been brought out here that maintenance of membership 
is open shop in a sound definition of the word, and we have or¬ 
dered that. Do not think the unions like this maintenance of 
membership clause. 


1130 Mr. Davis. What kind of a question do you think that 
is, Mr. Ford? What I said is, if the Congress of the 
United States orders John Smith to get up out of bed in the 
morning and take his lunch and do a certain amount of work; 
John is going to say <f Who? Me?” 

Mr. Ford. That is what I am saying. Despite the fact there 
is a disagreement and you have no legal authority, you are 
compelling them to have to do it. 

Mr. Davis. If you are trying to start an argument, I would 
say if Congress did not intend that we should settle labor dis¬ 
putes by orders which told them what to do, whether they 
wanted to do it or not, I wish Congress would tell us so, because 
as far as we are concerned, we think we are burdened with a 



very real duty, and believe me, there are none of us doing it 
for our health or our pocketbooks, and it is hot an easy job. If 
anyone on this committee wants my job, he can have it, but 
as long as I have it and as long as the Act of Congress exists, I 
v will advocate on the Board making decision by order establish¬ 
ing the terms and conditions of employment to settle the con¬ 
troversy, and we make those orders even if the parties do not 
agree. For goodness sake, if we had to stop when the parties 
disagreed we would never get started; there would be no use 
of having the War Labor Board. 

Mr. Ford. You spoke of the fact that in your early 


(The hearing was resumed at 1:45 o’clock p. m., on the 
expiration of the noon recess.)^ 

The Chairman. You may proceed, Mr. Ford. 


Testimony of William H. Davis (resumed). 

Mr. Ford. Mr. Davis, there were two or three other questions. 
You stated in your testimony this morning you would welcome 
a court test of your right to order maintenance of unions; is 
that correct? 

Mr. Davis. Yes, Mr. Ford, in this sense: We are opposed to 
any court review of the question of whether in this particular 
case the maintenance of membership was a fair and equitable 
thing to do or not, but what I said this morning is that if there 
is a question as to whether the maintenance of membership is 
a violation of the Wagner Act, I would like to have that settled, 
if there is any legal way of settling it, or by Congress if there 
isn’t. 

Mr. Ford. Hasn’t a suit been brought by the U. S. Gypsum 
Company against the National War Labor Board? 

Mr. Davis. I believe there has. 

Mr. Ford. And hasn’t the Board, through its pleadings, 
moved to dismiss it on the ground that the court has no juris¬ 
diction?* 

Mr. Davis. I think so, but you ought to ask Dean. 
1157 Mr. Taylor. I don’t think that that was the impres¬ 
sion I meant to convey. The point was that I had noth- 
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ing to add to the legal developments that Chairman Davis had 
made,-that I was in accord with that development that he had 
made. He and I have discussed it greatly. 

The Chairman. Have you studied the acts and so forth 
under which you, as a judge in this case, decided it? 

Mr. Taylor. You mean on maintenance of membership? 

The Chairman. The whole maintenance of membership 
question, the National Labor Relations Act, the decisions con¬ 
cerning it. You are familiar with all that, are you? 

Mr. Taylor. Yes, sir. 

The Chairman. And in the face of that and in the face of the 
provision that you must observe the National Labor Relations 
Act, you came to the conclusion that you could legally impose 
the maintenance-of-membership clause upon the employer, as 
well as the employees, even though they were unwilling? 

Mr. Taylor. Yes; for the same reasons that Mr. Davis ex¬ 
pressed. 

Mr. Hoffman. You understand that the courts have consist¬ 
ently held that an employer could not be forced to agree to a 
maintenance-of-membership clause, don’t you? 

Mr. Taylor. No, sir. 

Mr. Hoffman. Don’t you understand that? * 

1159 Mr. Hoffman. You understand that is the law? 

Mr. Taylor. Yes, sir. 

Mr. Hoffman. And yet your Board comes along and says: 
“He must sign a particular contract which contains mainte¬ 
nance-of-membership clause,” don’t you? 

Mr. Taylor. Yes; and I think the reason for that is that our 
Board is required to settle labor disputes. 

Mr. Hoffman. Yes; but the Act which gave you jurisdiction 
over disputes expressly provides here that “In making its deci¬ 
sions, the Board shall conform to the provisions of the National 
Labor Relations Act.” How do you get around that Act, as 
construed by the Supreme Court? 

Mr. Taylor. I think that that Act defines what is collective 
bargaining under the National Labor Relations Act. I think 
our Board has quite a different function, which is in the deter¬ 
mining of labor disputes and in the determining of them they 
cannot be contrary to what the employer could not do under the 
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1164 to outlaw that group. The government took over the 
plant, we put our order into effect and it was a dispute 

about wages. We put it into effect, ordered it, and those men 
who were recalcitrants were excluded from the plant, excluded 
from the union and they went ahead manufacturing airplanes 
and, incidentally, turned back to the government, within three 
months, $60,030,0C0. 

Mr. Hoffman. And in the coal strike you gave them what 
they asked? 

Mr. Davis. We did not. 

Mr. Hoffman. You did not? 

Mr. Davis. No. 

Mr. Hoffman. There might be a difference of opinion on 
that, too. 

Mr. Davis. There could not be any difference of opinion, 
Mr. Hoffman, of anybody who knew anything about it. We 
have the saying on the War Labor Board that men cannot 
differ about a fact, they can only be ignorant about it. I know 
what the fact is in that case and can develop it for the Com¬ 
mittee. 

Mr. Hoffman. I know the general public understanding, of 
course, the public may be wrong about it. Boards are usually 
right. 

Mr. Davis. No; they are often wrong. Congress is in the 
same fix. 

1165 Mr. Jennings. I am just trying to get your position. 
Is it your contention that under the laws under which 

you are acting, when a labor dispute comes to you where the 
employer on the one hand, and the employees of the union 
representing the employees come to a disagreement, their minds 
won’t meet, they are stopped in work in that particular industry 
or plant, that when the dispute comes to you that under the 
law you are vested with authority to act both for the employer 
and the employees and make for them a contract? 

Mr. Davis. Yes, sir. Of course, we don’t do it while they 
are on strike, you understand that. 

Mr. Jennings. Assuming now that they have gone back to 
work, then the dispute still is to be determined and then your 
position is that under the law when the dispute comes to you 




and you assume jurisdiction of it, that you are acting in a sort 
of dual capacity, that is to say for the employer on the one 
hand and the employee on the other hand, and you formulate 
such a contract between them as you think they should enter 
into? 

Mr. Davis. Because Congress said to us that it must be fair 
and equitable, we tried to live up to that, but with due con¬ 
sideration, as you say, we decide what we think is fair and 
equitable and we say to both sides, “You have to do that 
whether you want to or not.” 

Mr. Jennings. Have you had disputes come to you where 

1169 to this assignment I was Dean of the University of 
Oregon Law School. 

Mr. Ford. How long have you been with the Board? 

Mr. Morse. Since January of 1942. 

Mr. Ford. I believe the Board has designated you the com¬ 
pliance man or the man to enforce compliance. 

Mr. Morse. They assigned me to the preparation of tele¬ 
grams, letters, and orders in connection with the enforcement 
of the decisions of the Board. 

Mr. Ford. Do you entertain the same opinion as Mr. Davis 
and Dr. Taylor with reference to your legal authority? 

Mr. Morse. Yes. As I set it out in the opinion which I 
wrote in the Little Steel case, in which I discussed the power 
of the Board under 9017 in relation to union maintenance and 
the National Labor Relations Act. 

Mr. Ford. You are a lawyer by profession, are you not? 

Mr. Morse. That is right. If you would like, counsel, I 
would be glad to file with the Committee my opinion in the 
Little Steel case. 

Mr. Ford. I wish you would, please. 

Mr. Morse. In which I discuss my opinion as to the power 
of the Board to order union maintenance in light of the sections 
of the National Labor Relations Act. You will find the dis¬ 
cussion of that particular point starting on page 42, running 
through to the top of page 451 believe—no, 

1171 Mr. Morse. Also, in that opinion—if counsel has no 
objection, we will file the entire opinion with special 
emphasis with reference to the pages I have mentioned, for 


the record—there is a discussion of the jurisdiction of the Board 
- under the Executive Order, a view which the Board has held 
to from the beginning and to this day has not been changed as 
to the powers under the Executive Order. 

Mr. Ford. When the Board enters its order directing an em¬ 
ployer to insert maintenance-of-membership clause in its con¬ 
tract, how do you go about enforcement? 

Mr. Morse. I think that I should say that what the Board 
has always endeavored to do, first, is to use all the powers of 
persuasion that we can. We tried to use persuasive sanctions 
or psychological sanctions. We have endeavored to convince 
the parties that in the interest of the war effort they ought to 
be willing to abide by the decisions of the agency set up by the 
President. This was prior to the War Labor Disputes Act. 

We finally determined disputes, the parties reserving to them¬ 
selves such rights as they may wish which they may test in 
the courts later, at a later date, but just a sincere desire to co¬ 
operate with the war effort should cause them to accept the 
decision, pending a later test. 

When all of those persuasive urgings on the part of the 
Board fail and the union or the company insist that it 
1172 is going to defy the Board, we have no course to follow 
but to report the matter to the President. 

I think that it is very significant that since the Board started 
its work there have only been nine cases out of some 2,000, 
I believe, in which it has been necessary to report a case to 
the President for such action as he deems appropriate. 

Mr. Jennings. In how many instances has the President, 
when you reported a case to him, seized the plant? 

Mr. Morse. I have those figures. I think it is about five, 
but let me get the exact figure. There have been nine cases 
sent to the President, three involved company noncompliance— 
Toledo, Peoria and Western Railway, S. A. Woods, and Mont¬ 
gomery, Ward & Company—six involved union noncompli¬ 
ance—General Cable, Celanese Corporation of America, the 
rubber cases, the Akron rubber cases, the anthracite coal and 
bituminous coal, and then, under date of November 17, this 
recent leather case up in the Salem-Peabody area of Massa¬ 
chusetts. 


The Government, under order of the President, has taken 
over the Toledo, Peoria & Western Railway case, which is now 
operated by ODT, S. A. Woods Manufacturing Company, 
which is operated by the War Department, but it, in turn, has 
leased it to a contractor, I think the Murray Corporation, the 
General Cable Corporation, but it was retained only for 

1174 Mr. Morse. They would have liked to have had us 
bring suit. 

Mr. Ford. As a matter of fact, they sent you a telegram 
asking you to. 

Mr. Morse. Oh, yes. 

Mr. Ford. And you declined? 

Mr. Morse. Yes; we declined. 

Mr. Ford. Hasn’t it been your contention and the contention 
of the Board all along that the court had no jurisdiction, because 
the War Labor Board was not set up by statute? 

Mr. Morse. Not for that reason. It has been my contention 
that the War Labor Board was acting within its legal powers 
and that there was not any reason why the War Labor Board 
should test its powers. If I thought we were not acting, as the 
Chairman said this morning, and I agree with his statement, 
within our powers, I would not be a party to the exercising of 
the powers that we exercise. 

Mr. Ford. Are you familiar with the suit that has been 
brought against the. Board and others by the United States 
Gypsum Company? 

Mr. Morse. I know that a suit has been filed. 

Mr. Ford. And has not the defense been to dismiss it on the 
ground- 

Mr. Morse (interposing). Of no jurisdiction. 

1176 right or wrong. 

Mr. Morse. I did not say that. I said on the basis 
of the facts of the Gypsum case in the court before which the 
petition was filed, it was without jurisdiction. 

The Chairman. All right. Tell us how an aggrieved party 
could test your decision. 

Mr. Morse. I would not know. 

The Chairman. You don’t know? 


Mr. Morse. No; I don’t know. 

The Chairman. You never thought about it? 

Mr. Morse. Oh, I have thought about it. I know if I were 
a lawyer, I would probably try various remedies. 

The Chairman. Do you mean that you think there is some 
doubt about a man’s ultimate right to get in court and test the 
validity of the decision of your Board? 

Mr. Morse. I think he has to come before a court that has 
jurisdiction on a proper petition that will give the court juris¬ 
diction and I don’t think in the Gypsum case that they are in 
on a proper petition. 

The Chairman. I would like you to state how an aggrieved 
citizen, whether he is an employer or employee, can, in your 
opinion, go into court and test his rights. 

Mr. Morse. If you were present of a company or an em¬ 
ployer and you hired me as your attorney and the War Labor 
Board handed down a decision that we felt violated 
1177 our rights, I would seek several things to bear on the 
case; several remedies. I would attempt an injunctive 
procedure. I would seek to have the court enjoin an enforce¬ 
ment of the decision. That would bring before the court the 
question of whether or not it had jurisdiction and I would leave 
it then to the court to decide. 

I would advise you as my client that I would think it would 
be rather difficult, if the President had issued an order taking 
over our plant, to get the court to enjoin the President from the 
enforcement of that order, if the President in the exercise of 
his discretion had decided that the seizure of that plant was of 
vital importance in the prosecution of the war. 

The Chairman. So that the net result of your opinion to 
me as an aggrieved party would be that I just did not have 
any remedy in the court? 

Mr. Morse. No. I would call upon the court to exercise its 
judgment on this question of jurisdiction, but you see we are 
talking about a point of law in which you look somewhat in 
vain in the law books for a precedent on all fours. It is a 
point of law, in my judgment, to be settled in American 
jurisprudence. 




The Chairman. Dean Morse, I ask you as a teacher of law, 
do^you think it is a good system in a democratic country to 
have a question where there is a doubt as to how an aggrieved 
citizen can have a duly constitute court pass upon the merits 
of his case? 

1178 Mr. Morse. I think it is very desirable in time of war 
that we retain in the President the power to exercise 

his war powers, as I think they exist by implication in the Con¬ 
stitution, and that it would be most unfortunate to develop 
a precedent which would permit courts in various sections of 
the land to enjoin the Commander in Chief from fighting the 
war as he believes it has to be fought, with Congress in the 
background always limiting his powers under its power or to 
impeach him if he exceeds his authority. 

The Chairman. You don’t think Congress can limit the 
President’s war powers? 

Mr. Morse. I think Congress can pass legislation which 
would make it, for example, impossible for the President to 
seize a particular plant, if they wanted to. 

The Chairman. Wait a minute now. I am afraid we are 
getting into a rather legal discussion, but his war powers are 
derived by the Constitution, are they not? 

- Mr. Morse. That is right 

The Chairman. You are not contending that any Act of 
Congress could affect his constitutional powers? 

Mr. Morse. No; not at all. 

The Chairman. And if he has the power under the Constitu¬ 
tion to seize plants, how could Congress by an Act of Congress 
stop him from doing so? 

Mr. Morse. Well, Congress could not. 

1179 Mr. Ford. Aside from the Board’s orders, have you 
used any methods of withholding material and things 

of that sort from companies or plants which you directed to 
agree to something with which they did not comply? 

Mr. Morse. I think we should divide the compliance cases, 
in answer to that question, into two groups, as far as dates 
are concerned—those in which we used persuasive sanctions 
prior to the War Labor Disputes Act, and those in which we 
used sanctions following the War Labor Disputes Act and 



following the Executive Order whereby 1he President called 
upon the Director of Economic Stabilization to exercise sanc¬ 
tions in his judgment. 


In that first group- 

Mr. Ford (interposing). Let’s discuss them entirely, because 
I know what the law is under the War Labor Disputes Act. 

Mr. Mcrse. In the first group of cases we have investigated 
whether or not we could call upon different agencies of gov¬ 
ernment to exercise sanctions where there were war contracts 
* , that those agencies had with the parties, but that placed us 
in the position of acting as our own policemen. We felt that we 
should not function both as judges and as policemen and I can 
recall only one case in which any serious attempt was made by 
the Board to exercise the sanctions by the way of seek- 
1180 ing to withhold materials or seeking to withhold con¬ 
tracts from a defiant employer. 

Mr. Ford. What case was that? 

Mr. Mcrse. I think the Windsor case. 

Mr. Ford. Windsor Manufacturing case? 

Mr. Morse. Yes. 

Mr. Ford. What efforts there did you employ? 

Mr. Morse. As I recall the facts of that case I think at one 
stage the Board pointed out to the army that this employer 
had no intention, apparently, of complying with the decision of 
the Board. We pointed out that its contract was devoted al¬ 
most entirely to the manufacture of worsted cloth for uniforms 
and we pointed out that if that contractor was denied army 
contracts, he might be more inclined to agree with the decision 
of the War Labor Board. 

Mr. Ford. Prior to taking it up with the army, did you not 
apply to the War Production Board? 

Mr. Morse. Yes; I believe there were some conversations 
with the War Production Board, pointing out the problems that 
we had on compliance, pointing out that we felt that the various 
agencies of government should cooperate in carrying out the 
orders of the War Labor Board. 

Mr. Ford. You requested the War Production Board to with-- 
hold material from that company, did you not? 


Mr. Morse. I don’t know for a certainty that we did, but 
the record will show. 

1181 Mr. Ford. Would you let someone examine the record 
and see if that is not a fact? 

Mr. Morse. Most certainly. 

Mr. Ford. After the War Production Board declined to with¬ 
hold material from the company you then applied to the army 
to cancel the contract they had with them, did you not? 

Mr. Morse. I think there were discussions with the army. 
Mr. Ford. Well, that was the purpose of it, wasn’t it? 

Mr. Morse. There wasn’t any doubt about it that we were 
trying to get the other agencies in government to exercise sanc¬ 
tions to carry out the decisions of the Board. 

* Mr. Ford. I believe that is all. 

Mr. Jennings. What is this case that has been brought into 
court, challenging your action with reference to compliance? 

Mr. Morse. The case of the U. S. Gypsum Company in 
which we have ordered a union-maintenance clause. 

Mr. Jennings. Is this company seeking to go into court to 
challenge the action of the Board including in the proposed 
contract a maintenance-of-union clause? 

Mr. Morse. Our counsel can explain it in detail, but my un¬ 
derstanding is that they argue that, first, we have no juris¬ 
diction to require a contract containing a union-maintenance 
clause or a contract requiring compulsory arbitration. 

1182 It is interesting to note that considerable objection 
to some of our decisions on arbitration has been made on 
the ground that we are ordering compulsory arbitration. 

1183 In some of our very earliest opinions, we frankly took 
the position that we were functioning as a tribunal, 

that is, when the War Labor Board was set up by the Presi¬ 
dent to finally determine labor disputes, we automatically, 
in my judgment, became a compulsory arbitration tribunal 
for the duration of the war. 

I, in opinion after opinion, very frankly called that to the 
attention of the parties, that the Government has for this war 
period said that both labor and industry, in the interests of 
the war, if they cannot settle their disputes between them¬ 
selves, the Government is going to settle them for them by a 


71 


final determination on the basis of what it considers to be fair 
and equitable through a decision of the War Labor Board. I 
just don’t think we could have maintained the united front at 
home that we have if it had not been for a compulsory arbi¬ 
tration tribunal, such as the Board is. 

Mr. Jennings. Is it the contention of the American Gyp¬ 
sum Company that, first your body has no right or authority 
under the law to insert these provisions in the contract that 
they complain of? 

Mr. Morse. That is one of them. 

Mr. Jennings. I also take it that they say that that is an 
interference with their freedom of contract, that you would 
just be forcing them to agree to a contract that 
1184 they don’t assent to? 

Mr. Morse. That is right. 

Mr. Jennings. What defense has been interposed to that 
suit of the American Gypsum Company? 

Mr. Morse. I am informed by counsel that the Attorney 
General has moved to dismiss the case on the ground of no 
jurisdiction. 

Mr. Jennings. How did he come to represent your Board? 

Mr. Morse. Represent the government? 

Mr. Jennings. The government. Has he filed a demurrer 
or simply a motion? 

Mr. Morse. A motion to dismiss. 

Mr. Jennings. That must be, in effect, a demurrer which 
concedes the truth of the allegations of the company and says 
that notwithstanding what they say may be true with respect 
to the facts stated, that under the law they have no right to 
come into court or the court has no jurisdiction, no power to 
assume jurisdiction of the controversy. 

Mr. Morse. Associate counsel informs me that the Attor¬ 
ney General has moved to dismiss the petition of the Gypsum 
Company and move for a summary judgment. 

Mr. Jennings. He must state some grounds for his mo¬ 
tion. Have you a copy here of the motion? 

Mr. Freidin. We will make it available to the Committee, 
if you desire it. 
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1185 Mr. Jennings. I would like you to do that, so we can 
see on what grounds the government predicates its mo¬ 
tion. Of course, every case must stand or fall on its own 
peculiar facts or circumstances. 

Is it contended by the American Gypsum Company that this 
contract will cost it money or be a loss to it in the performance 
of the contract? 

Mr. Morse. I cannot speak from knowledge as to their argu¬ 
ment on that, but I can find out. 

Their objection, counsel tells me, is limited to the contention 
that maintenance of membership is beyond our authority and 
that they have been denied a fair hearing. 

Mr., Jennings. Is it your position that when the President, in 
the exercise of what you term his war powers under the Con¬ 
stitution and under these various Acts, finds certain facts and 
comes to a certain conclusion with respect to a dispute, that 
that is conclusive and not open to review by a court? 

Mr. Morse. In my judgment, it is not open to review. 

Mr. Jennings. Regardless of whether it might be challenged 
on grounds on fact and on propositions of law, it is your opinion 
that the President’s exercise of what is deemed his war powers 
in time of war is conclusive of the matter? 

Mr. Morse. The question as to whether he has ex- 

1186 ceeded his war powers I think is open to review. 

Mr. Jennings. That would be a question in any case. 

Mr. Morse. Oh, yes. If we did not, we would be confronted 
with a dictatorship, wouldn’t we? 

Mr. Jennings. That is what I was coming to. 

Mr. Peterson. Do you think such broad powers have been 
vested in the President or a board of this nature during war 
times? 

Mr. Morse. Oh, decidedly not. I want to make it very clear 
and I am on record on this that in peacetimes I would not vote 
for compulsory arbitration machinery, I would not vote for the 
union maintenance clause, I would not impose upon either 
unions or industry restrictions that I think must necessarily be 
imposed upon them by government at war. It is my judgment 
that in much of the attack on the decisions of the War Labor 
Board by counsel for both unions and the companies that coun- 
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sel have not distinguished between precedents that apply to 
peacetime rights and precedents which apply to wartime 
necessities. After all, the so-called law of national necessity 
applies in wartimes. I think it is very necessary. 

Mr. Peterson. Isn’t it your theory that some of the policies 
which are not now open to the courts would be open to the 
review of the courts during peacetime? 

Mr. Morse. Let me clarify the question and see if it 
1187 is what you have in mind. I take the position that the 
question as to whether the President has exceeded his 
war powers is, of course, a question that must be subject to re¬ 
view, but I also take the position that if a peacetime tribunal 
sought to hand down the same decisions that we hand down un¬ 
der an Executive Order prior to an Act of Congress, that it may 
be set aside as beyond the power of the President because his 
war powers can not be exercised in peacetime. 

Do I make myself clear? If not, press me further on it. 

Mr. Ford. In order that we may know just what you order 
and require them to insert, the arbitration clause, will you tell 
us just what the arbitration clause is? 

Mr. Morse. Let me make very clear that our arbitration 
clauses that we have ordered are limited to the settlement of 
grievances under a contract. We will say that there is a dis¬ 
pute over a job classification and that is a subject of grievance 
under the contract and the union and the employer cannot get 
together, and the employer says, .“No, this is the way you are 
going to work, this must be the job classification.” 

In peacetime the union would be free to say, “Well, that is 
what you think, but we won’t be there tomorrow morning un¬ 
less you accept this interpretation,” and you have a strike. 

1203 under the National Labor Relations Act to enter into a 
closed-shop contract. When the Board orders a union 
maintenance clause to be inserted in the contract, it is ordering 
something much less than the closed shop. 

If the employer is free under the Act, as he is, to bargain for 
a closed shop, certainly the government is entitled to say to him , 
“In the final determination of your dispute, the government 
orders you to put in a union-maintenance clause.” 
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I think it is pretty clear, because you can even take a volun¬ 
tary arbitration procedure. 

The Chairman. May I interrupt you right there?* 

Mr. Morse. Yes. 

The Chairman. Of course, all of the decisions are along the 
line, under the National Labor Relations Act, that the Act 
does intend and compel collective bargaining. It does not 
compel either side to enter into any agreement on any phase of 
the subject of bargaining. How do you get around that? 

Mr. Morse. May I point out, Judge Smith, that under the 
National Labor Relations Act, the purpose, one of the major 
purposes and intent of the Act, in my judgment, was to protect 
the employee from unfair-labor practices on the part of the 
employer. In other words, it is a matter of record that I feel 
that the Act was pretty one-sided as 

12C6 So I don’t think that there is any violation of the Na¬ 
tional Labor Relations Act at all when the War Labor 
Board says: “As the government’s determination of the dis¬ 
pute, as a court of compulsory arbitration, we say to you par¬ 
ties you both must accept a union maintenance clause.” 

Mr. Voorhis. My I ask a question at that point? Isn’t the 
essential point that the Board is making there, that Mr. Davis 
made and that I get you are making now, that the Board when 
it makes a final determination of a dispute that cannot be re¬ 
solved otherwise in acting in lieu of the normal peacetime labor 
relations function? 

Mr. Morse. That is my third point. That is my next point. 

Mr. Voorhis. Excuse me. 

Mr. Morse. We say that we think that this is a fair and 
equitable settlement of this controversy and so, thirdly, we 
substitute our judgment for the settlement that the parties 
themselves are free to make under the National Labor Rela¬ 
tions Act, if they will to make it, and that they probably, in a 
great many cases, would make very hastily if labor was free 
to strike, but it is the no-strike agreement that, in effect, pre¬ 
vents many voluntary agreements to either closed shop or 
union shop or union maintenance. 
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When an arbitrator, under voluntary arbitration, hands 
down a decision in peacetimes, what is he determining? 

1214 or the amendment itself shows that at that time both 
clauses were in the bill. 

Mr. Morse. May I make one more point before I leave the 
stand that has great weight with me? I don’t know whether 
it has great weight with you gentlemen or not, but this whole 
question of compliance and the power of the Board, I think, is 
a pretty fair position for the members of the War Labor Board 
to take. After we had been functioning for many months, in 
January of ’42, we had been exercising the powers I have 
described here today and that the Chairman described so much 
better this morning, and the enforcement powers of the Board 
had been backed up by the President, we had been ordering 
these arbitration clauses and these union maintenance clauses 
and job classification clauses and there have been objections to 
them—pretty well known, I think, by every member of Con¬ 
gress and the public generally—the presumption is that when 
Congress came to pass on the functions of the Board, which 
I think it really did in the War Labor Disputes Act, it then 
had the opportunity to make very clear to what extent it wished 
to limit the powers of the Board and by not doing so I think 
it is a fair implication that Congress, by implication, approved 
of the policies of the Board and that we had at least an indirect, 
if not a direct, sanction of the policies that we had been follow¬ 
ing, and that Congress was free then, as 

1216 your testimony that the thing that motivated your 
Board was war conditions. - 

Mr. Morse.. That is right. It is a thankless job. 

The Chairman. I take it that the construction of job is 
much broader in wartime than peacetime. 

Mr. Morse. Oh; yes. 

The Chairman. So when you boil it all down, what you 
have said here today means this: Are you or are you not really 
acting under what you conceive to be the President’s war power 
rather than under statutory power? 
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Mr. Morse. Both. I think we are acting under the war 
powers of the President and the war powers of Congress. 

Mr. Hoffman. And the order depends somewhat on the 
degree of apprehension that the Board happens to be laboring 
under at the moment; apprehension as to the duration of the 
war. 

Mr. Morse. I don’t think so. 

Mr. Davis. It goes way beyond the war. 

Mr. Hoffman. Then the state of the war does not make 
any difference to you? 

Mr. Davis. The state of the war makes a great deal of dif¬ 
ference, but you cannot afford to be apprehensive. We have 
too much pressure. 

Someone said the trouble with War Labor Board was that 
it did not have any guts. It is unbecoming of me 

1226 realize how impossible it would be for us to adopt in¬ 
flexible and static rules and try to settle the disputes by 
dynamics. After all, that is what we are confronted with; 
constantly changing conditions. 

Mr. Jennings. A state of flux- 

Mr. Morse (interposing). We are not laying down in our 
decisions rules that such and such a wage is a wage that marks 
the line between a standard and substandard wage for the dura¬ 
tion of the war. We say this is the wage that shall be adopted 
by the parties in the settlement of this dispute. Maybe six 
months from now they will be back before us because condi¬ 
tions have so changed that they think on the merits they are 
entitled to further adjustment. 

I hope that we can continue to be as successful as I think we 
have been in the past in stabilizing wages as our part in, not 
only the war against dictators, but our part in the war against 
inflation. I think if we win the war against the dictators and 
lose the war against inflation, we will still be in a pretty bad 
fix. 

Mr. Jennings. We will all suffer. 

Mr. Morse. That is right. 

Mr. Voorhis. I was going to ask you if this would be a fair 
statement of the case on this minimum wage proposition: If 
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the Board makes a decision that fixes a wage at a certain point 
in a certain dispute that is in excess of th£ wage 
1227 that is determined under the Fair Labor Standards Act, 
it is not that the Board is changing the terms of that 
Act or fixing a new minimum wage; it is only that the Board 
in its function as a substitute machinery for collective bar¬ 
gaining determines that in this particular individual case a 
different wage should be fixed? 

Mr. Morse. That is the point I am trying to make clear. I 
am not passing judgment on the Fair Labor Standards Act, I 
am simply saying that the basis of the record that the parties 
made, the preponderance of the evidence in that record sup¬ 
ports the wage which we now order. 

Mr. Voorhis. And the Fair Labor Standards Act itself, of 
course, does not prohibit collective bargaining in determining 
a higher level of wages ? 

Mr. Morse. Not at all. May I add this for the record: The 
parties, even after we have handed down an order, are always 
free to agree between themselves for a modification of that 
order, subject, of course, to limitations upon wages. 

Mr. Voorhis. Not any more, they are not. 

Mr. Morse. Oh, yes; they agree quite frequently to modify 
one of our decisions. 

Mr. Voorhis. Yes; but don’t you have a lot of cases where 
employer and employee have agreed on a certain schedule that 
the Board does not allow? 

Mr. Morse. I say except on wages, subject to the limita- 

I, Jesse L. Ward, partner in the firm of Ward & Paul, short¬ 
hand reporters, of 1760 Pennsylvania Avenue NW., Washing¬ 
ton, D. C., do hereby certify that we were engaged by contract 
to report the proceedings of the Special Committee to Investi¬ 
gate Executive Agencies of the House of Representatives, U. S.; 
beginning on November 30, 1943 and continuing up to and 
including this date; that we reported all of the proceedings of 
said Committee on November 30,1943, and the foregoing pages 
numbered as follows: 1083, 1100, 1101, 1105, 1106, 1107, 1108, 
1109, 1110, 1111, 1112, 1113, 1121, 1122, 1123, 1130, 1141, 
1157,1159,1162,1163,1164,1165,1169,1171,1172,1174,1176, 
1177,1178,1179,1180,1181,1182,1183,1184,1185,1186,1187, 
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1203,12C6,1214,1216,1226, and 1227, being a total of forty-five 
(45) selected pages from the completed transcript of proceed¬ 
ings for the said November 30,1943, contain a true and accurate 
copy of the original pages of corresponding numbers as appear 
in the files of said Committee. 

Jesse L. Ward. 

Jesse L. Ward. 

Sworn to and subscribed before me the undersigned Notary 
Public in and for the District of Columbia on this the 12th day 
of January 1944. 

[seal] Wayne Birdsell, 

Notary Public in and for the District of Columbia. 

My Commission Expires April 14, 1948. 

I, Matt B. Jones, Jr., of Newton, Massachusetts, being duly 
sworn do depose and say that I am a member of the firm of 
Powers & Hall, practicing attorneys in Boston, Massachusetts; 
that said firm are attorneys for the S. A. Woods Machine Com¬ 
pany, a Massachusetts corporation with offices and plants lo¬ 
cated in Boston, Massachusetts, and were such attorneys at 
the time that the facts hereinafter recited occurred, that I was 
actively engaged in representing said Company and that I know 
the facts herein stated to be true of my own knowledge. 

• On August 4,1942, S. A. Woods Machine Company (herein¬ 
after called the Company) received by mail a directive order 
from the National War Labor Board, which said directive order 
was entered in proceedings before that Board entitled “In the 
Matter of S. A. Woods Machine Company and United Electrical 
Radio & Machine Workers of America, C. 1.0., Local 272, Case 
No. 160” and which directive order was dated August 1, 1942. 
A true copy of said directive order as mailed to the Company is 
attached hereto and marked “Exhibit 1.” 

By letters mailed to the United Electrical Radio & Machine 
Workers of America, C. I. 0., Local 272 (hereinafter called the 
Union) and to the National War Labor Board on August 12, 
1942, the Company notified both the Union and the Board of 
its refusal to comply with the provisions of said directive order, 
numbered respectively 1,2, and 3. 
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Thereafter, various attempts were made by the National War 
Labor Board and others to induce the Company to change its 
decision and comply with the provisions of the said directive 
order. Among these were the receipt by the Company of a 
telegram purporting to be from the employer members of the 
National War Labor Board, a true copy of which is annexed 
hereto and marked “Exhibit 2,” and a telegram purporting to 
be from Mr. Wayne L. Morse, Public Representative of the 
National War Labor Board, a true copy of which is annexed 
hereto and marked “Exhibit 4.” The said telegram from 
Wayne L. Morse (Exhibit 4 hereto) was in part in response to a 
telegram from the Company to Honorable William H. Davis. 
Chairman of the National War Labor Board, sent August 16, 
1942, a true copy of which is annexed hereto and marked “Ex¬ 
hibit 3.” 

The Company refused to alter its decision not to comply with 
the said provisions of the said directive order and, thereafter, 
on August 19, 1942, the President of the United States issued 
an executive order authorizing and directing the Secretary of 
War immediately to take possession of and operate the plant 
of the S. A. Woods Machine Company located at South Boston, 
Massachusetts, a true copy of which directive order as served 
upon representatives of the Company by a representative of 
the Acting Secretary of War is annexed hereto and marked 
“Exhibit 5.” 

Thereafter, and on August 19,1942, Acting Secretary of War, 
Robert P. Patterson, issued instructions to Major Ralph F. 
Gow of the Ordnance Department to act as his representative 
in taking possession of the plant of the S. A. Woods Machine 
Company, a true copy of which instructions as served upon 
representatives of the Company by said Major Ralph F. Gow 
is annexed hereto and marked “Exhibit 6.” 

Thereafter, and at 8:00 P. M. on August 19, 1942, the said 
Major Ralph F. Gow, with a detachment of United States Army 
troops appeared at the plants of the S. A. Woods Machine Com¬ 
pany in South Boston, Massachusetts, and took possession of 
that portion of the plants engaged in filling ordnance contracts 
with the United States War Department (hereinafter called 
the Shell Plant) and also of the office building housing its ad- 
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ministrative offices. Later, on August 20, 1942, at approxi¬ 
mately 11:15 A. M., the said Major Ralph F. Gow took pos¬ 
session also of that portion of the Company’s plants in South 
Boston, Massachusetts, which was engaged in the manufacture 
of woodworking machinery and induction motors (hereinafter 
called the Commercial Plant). 

Thereafter, on September 23, 1942, at the direction of the 
Secretary of War, the Office of the Attorney General of the 
United States commenced condemnation proceedings in the 
United States District Court for the District of Massachusetts, 
which proceedings were entitled “United States oj America, 
Petitioner vs. J+.082 Acres oj Land, More or Less, in Boston and 
Natick, Counties oj Sujjolk and Middlesex, Commonwealth of 
Massachusetts, and S. A. Woods Machine Company, et al.. 
Defendants, Misc. Civil Docket No. 6602.” By said condem¬ 
nation proceedings, the United States of America sought to 
condemn certain interests in the physical properties of the 
Company located in South Boston, Massachusetts, including 
both the Shell Plant and the Commercial Plant and also the 
physical properties and leasehold title of the Company in a 
plant in Natick, Massachusetts, engaged in filling an ordnance 
contract for the United States War Department. Orders of 
immediate possession*upon said petition for condemnation were 
issued by the court and on September 29, 1942, the United 
States War Department took possession of the properties of 
the Company situated in Natick, Massachusetts. 

By said condemnation proceedings, the United States of 
America sought to condemn a term for years in the real estate 
of the Company and in certain machinery, jigs, dies, patterns, 
special fixtures, books and records, and patent rights of the 
Company and likewise sought to condemn full title to certain 
inventories and other properties of the Company. 

Thereafter (and as I am informed and believe on October 12, 
1942) the United States War Department turned over pos¬ 
session and operation of the Company’s properties in both 
South Boston and Natick, Massachusetts, possession of which 
it had secured by virtue of the original seizures and the orders 
for immediate possession issued in the aforesaid condemnation 
proceedings, to the Murray Company of Dallas, Texas. The 
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said Murray Company is still in possession and operation of 
said properties, with the exception of the properties at Natick, 
Massachusetts, from which certain machinery and materials 
were subsequently removed to South Boston, the real estate 
being diverted to other uses. 

Tbe labor controversy, out of which grew the proceedings 
before the National War Labor Board, in which said directive 
order was issued, arose in connection with the negotiation of 
a second contract between the Company and the tJnion as 
collective-bargaining agency for a collective-bargaining unit 
comprising only certain employees in the Company’s South 
Eoston Shell Plant. The same union had been designated col¬ 
lective-bargaining agency for a separate collective-bargaining 
unit comprising certain employees in the Company’s South 
Boston Commercial Plant, but at the time of the happening of 
the events herein described, the Company was engaged in col¬ 
lective bargaining with the Union for a separate contract cover¬ 
ing this collective-bargaining unit. No controversy with 
respect to these negotiations was ever certified to the National 
War Labor Board and the National War Labor Board never 
took jurisdiction of any such controversy. The directive order 
of the National War Labor Board in no way related to the col¬ 
lective-bargaining unit in the Commercial Plant. There had 
not been, up to the time that possession of the Natick Plant 
was taken by the War Department on September 29, 1942, any 
designation of any collective-bargaining agency for any em¬ 
ployees in that plant nor any claim by any organization that 
’ it represented any employees in that plant for collective¬ 
bargaining purposes. 

At no time during the period covered by the events enum¬ 
erated above or by the controversy out of which they arose was 
there any strike or other interruption of production in any of 
the plants operated by the Company nor, so far as I am aware, 
was any threat of any such strike or interruption of production 
made to the Company with the possible exception of an appar¬ 
ent slow down in the early part of 1942, of which the existence 
was denied by the Union. 

Signed and sworn to January —•, 1944. 
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Commonwealth of Massachusetts 

January —■, 1944. 

Suffolk, ss: 

Then personally appeared Matt B. Jones, Jr. and being by 
me duly sworn did depose and say that the facts set forth in 
the foregoing instrument are true of his own knowledge except 
as to such facts as are stated on information and belief and 
that as to such facts he believes them to be true. 


Notary Public. 

EXHIBIT 1 

National War Labor Board 
Case No. 160 

In the Matter of S. A. Woods Machine Company and 
United Electrical, Radio and Machine Workers of 
America, CIO, Local 272 

August 1, 1942 

DIRECTIVE ORDER 

Under the provisions of Paragraph 3 of the Executive Order 
of January 12, 1942, the report and recommendations of the 
Panel in the above-entitled case are hereby approved as 
amended and made the Directive Order of the National War 
Labor Board. A copy of the report is attached. 

1. Union Security 

The union security clause shall be amended to read as 
follows: 

All employees who, 15 days after the date of the Direc¬ 
tive Order of the National War Labor Board in this case 
are members of the Union in good standing in accordance 
with the constitution and bylaws of the Union, and those 
employees who may thereafter become members shall, 
during the life of the agreement, as a condition of em¬ 
ployment, remain members of the Union in good standing. 
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The Union shall promptly furnish to the National War 
Labor Board and to the Company a notarized list of mem¬ 
bers in good standing 15 days after the date of the Directive 
Order. If any employee named on that list asserts that he 
withdrew from membership in the Union prior to that date 
>. and any dispute arises, the assertion or dispute shall be 
adjudicated by an arbiter appointed by the National War 
Labor Board whose decision shall be final and binding upon 
the Union and the employees. 

The Union agrees that neither it nor any of its officers or 
members will intimidate or coerce employees into member¬ 
ship in the Union. If any dispute arises (as to whether 
there has been any violation of this pledge or whether any 
employee affected by this clause has been deprived of good 
standing in any way contrary to the constitution and by¬ 
laws of the Union) the dispute shall be regarded as a 
grievance and submitted to the grievance machinery. 

2. Arbitration of other than Discharge Cases 

The new contract shall include the following arbitration 
provision: 

From and after the date of the Directive Order of the 
National War Labor Board in this case all disputes, 
differences and grievances between the parties arising 
under the terms of this agreement but not including any 
desired or proposed changes in the terms of this agreement, 
that shall not have been satisfactorily settled by operation 
of the grievance procedure provided for in this agreement 
shall, upon written notification by either party to the other, 
promptly be submitted to arbitration by a Board of Arbi¬ 
trators. The Board of Arbitration shall include one mem¬ 
ber designated by the Union and one member designated 
by the employer; these designations shall be made within 
24 hours after the receipt of the aforesaid notification. 
These two members of the Board of Arbitration shall at¬ 
tempt to agree upon a third arbitrator who shall serve as 
Chairman of the Board. Upon their failure to agree within 
24 hours from the time of their designation, the Con- 
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ciliation Service of the United States Department of Labor 
shall forthwith he requested to designate the third mem¬ 
ber who shall serve as Chairman of the Board. At the 
conclusion of the arbitration proceeding the Chairman, 
after consultation with the other members of the Board, 
shall render a decision and his decision shall be final and 
and binding upon both parties. The expenses incident to 
the arbitrator shall be borne equally by the Union and the 
Company. 

3. Changes in Standards 

The following provision is to be included in the new contract: 

From and after the date of the Directive Order of the 
National War Labor Board in this case, disputes, differ¬ 
ences or grievances arising with respect to changes in 
standards resulting from changes in materials or manu¬ 
facturing methods or from the establishment of a new 
product or the introduction of a new type of machinery 
that shall not have been satisfactorily settled by operation 
of the grievance procedure provided for in this agreement 
shall be settled in the following manner: 

“The controversy shall be submitted to a Board of Ar¬ 
bitration in accordance with the arbitration procedure 
herein set forth, but the Chairman of the Board shall be 
authorized to determine merely whether or not the stand¬ 
ard or standards in the controversy shall be subject to re¬ 
determination. If he decides that such standard or 
standards shall be redetermined, the matter of redeter¬ 
mination shall be promptly submitted by him to a 
committee of three qualified engineers, one to be designated 
by the Company, one by the Union and one by the United 
States Department of Labor. A decision by a majority of 
the members of this committee shall be final and binding 
upon the Union and the Company. Any expenses inci¬ 
dent to the appointment of the Chairman of the Board 
of Arbitration or of the member of the committee of en¬ 
gineers designated by the United States Department of 
Labor shall be borne equally by the Union and by the 
Company.” 
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•; 4. Retroactivity of Promotion of Inspectors to May 5 

The provisions relative to promotion, heretofore agreed to 
by the Company and the Union, shall be applicable to all the 
employees covered thereby, including inspectors, as of June 
29,1942. 

[seal] (S) Wayne L. Morse. 

(S) Frank P. Graham. 

(S) Roger D. Lapham. 

(S) Robert F. Black. 

(S) Martin P. Durkin. 

(S) Richard T. Frankensteen. 

EXHIBIT 2 

WU ADCS GOVT TWS PAID 3 WASHINGTON DC AUG 14 44DP 
HCDll) JK I’KKS* 

S A WOODS MACHINE CO 

CONFIRMING TELEPHONE CONVERSATION THIS AFTERNOON WE UNDER¬ 
STAND YOU ARE STILL UNWILLING TO COMl’LY WITH THE DIRECTIVE 
ORDER OF THIS BOARD IN YOUR CASE. THE NATIONAL W \R LABOR BOARD 
WAS CREATED JANUARY 12 1942 BY EXECUTIVE ORDER OF THE PRESIDENT 
OF THE UNITED STATES. THE BOARD WAS INSTRUCTED TO MAKE A FINAL 
DETERMINATION OF ALL LABOR DISPUTES CERTIFIED TO IT. YOUR RE¬ 
FUSAL TO OBEY THE DECISION OF THIS BOARD IS A REFUSAL TO OBEY 
THE ORDERS OF THE PRESIDENT OF THE UNITED STATES COMMANDER IN 
CHIEF IN TIME OF WAR. AS MEMBERS OF THIS BOARD REPRESENTING 
INDUSTRY WE WILL URGE THE BOARD AND THE PRESIDENT TO TAKE 
PROMPT AND EFFECTIVE ACTION TO COMPEL OBEDIENCE OF ANY ORDER 
ISSUED BY THIS BOARD. WE CANNOT BELIEVE THE OFFICERS AND 
DIRECTORS OF YOUR COMPANY REALLY INTEND TO DEFY YOUR OWN GOV¬ 
ERNMENT AND WE URGE AND HOPE PROMPT RECONSIDERATION OF YOUR 
PRESENT POSITION. 

ROGER D LAPH AM W C TEAGLE CYRUS CHING 

H B HORTON EMPLOYER MEMBERS OF THE NATIONAL WAR LABOR BOARD. 
640P. 

EXHIBIT 3 

HON WM H DAVIS 

CHAIRMAN NATL WAR LABOR BOARD DEPT OF LABOR BLDG 
WASH DC 

OUR CONTROVERSY WITH THE WAR LABOR BOARD WOULD BE SETTLED 
BY A FINAL JUDICIAL DETERMINATION ABOUT THE LEGAL AND CON¬ 
STITUTIONAL TOWERS OF THE BOARD TO . ISSUE BINDING DIRECTIVE 
ORDERS IMPOSING UNION MAINTENANCE AND COMPULSORY ARBITRATION. 
THERE IS NO PROCEDURE BY WHICH WE CAN TEST YOUR POWERS IN 
COURT. WE THEREFORE RESPECTFULLY INVITE YOU TO BRING SUIT 
TO ENFORCE YOUR ORDERS AGAINST US IN THE FEDERAL COURT FOR THE 
MASSACHUSETTS DISTRICT. WE WILL ACCEPT SERVICE. FILE PLEADINGS 
PROMPTLY AND COOPERATE TO GET A SPEEDY DECISION FROM THE 
SUPREME COURT. 

S A WOODS MACHINE CO. 
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EXHIBIT 4 

WU AD44 GOVT TWS PAID 5 WASHINGTON DC AUG 17 419P 
H C DODGE PRES 
S A WOODS MACHINE CO 

YOUR WIRE OF AUGUST 14 TO EMPLOYER MEMBERS OF NATIONAL WAR 
LABOR BOARD AND YOUR WIRE OF AUGUST 17 TO CHAIRMAN DAVIS HAVE 
BEEN CAREFULLY CONSIDERED. I AM AUTHORIZED TO INFORM YOU THAT 
YOUR REQUEST FOR A DELAY IN ENFORCING THE BOARDS DECISION OF 
AUGUST 1 PENDING LITIGATION IN THE COURTS IS DENIED. YOUR AT¬ 
TENTION IS CALLED TO THE FACT THAT THE POWER OF THE WAR LABOR 
BOARD STEMS FROM THE WAR FOWERS OF THE PRESIDENT AND ITS DECI- , 
SIONS ARE IN EXECUTION OF THOSE POWERS. THIS IS NO TIME FOR 
DILATORY TACTICS OR RESORT TO LEGALISTIC STRATEGIES. THE NA¬ 
TION IS IN PERIL AND THE ARMED FORCES NEED ALL OF THE MUNITIONS 
OF WAR THEY CAN GET, SUCH AS THOSE PRODUCED BY YOUR PLANT. 
THE DECISIONS OF THE WAR LABOR BOARD ON THE ISSUE OF UNION 
SECURITY AND ARBITRATION ARE IN ACCORDANCE WITH THE EXECUTIVE 
ORDER CREATING THE BOARD. SAID ORDER AUTHORIZING THE WAR LABOR 
BOARD TO FINALLY DETERMINE ALL DISPUTES ARISING UNDER THE 
AGREEMENT OF LABOR AND INDUSTRY WITH THE PRESIDENT THAT THERE 
SHALL BE NO STRIKES OR LOCKOUTS FOR THE DURATION OF THE WAR. 
THE UNION SECURITY AND ARBITRATION PROVISIONS IN THE BOARDS 
ORDER AFFECTING YOUR COMPANY ARE IDENTICAL WITH THOSE IN THE 
DIRECTIVE ORDER OF THE BOARD IN MANY OTHER CASES ALL OF WHICH 
HAVE BEEN ACCEPTED PATRIOTICALLY BY OTHER EMPLOYERS WHO 
RECOGNIZE THAT DURING WARTIME THEIR DUTY IS TO COOPERATE WITH 
THE GOVERNMENT RATHER THAN HINDER THE GOVERNMENTS ATTEMPT 
TO WIN THE WAR. IF YOU CONTINUE TO DEFY THE WAR LABOR BOARD 
AND REFUSE TO ACCEPT ITS DECISION YOU STAND IN THE POSITION OF 
AN EMPLOYER WHO FROPOSES TO SUBSTITUTE HIS JUDGMENT AS TO WHAT 
IS IN THE BEST INTEREST OF WAR PRODUCTION FOR THE UNANIMOUS 
JUDGMENT OF THE TRIBUNAL ESTABLISHED BY THE PRESIDENT TO 
SETTLE SUCH DISPUTES. WAR CONDITIONS DO NOT PERMIT ALLOWING 
YOU TO SO IMPEDE THE WAR EFFORT. IF YOU CONTINUE WITH YOUR 
DEFIANCE OF THE BOARDS DECISION YOU MUST BE CONSIDERED AS EN¬ 
GAGING IN AN EMPLOYERS STRIKE AGAINST THE GOVERNMENT IN TIME 
OF WAR. THE BEST WAR SERVICE YOU CAN PERFORM FOR YOUR GOVERN¬ 
MENT IS TO OPERATE YOUR PLANT IN ACCORDANCE WITH THE TERMS OF 
THE GOVERNMENTS SETTLEMENT OF THE LABOR DISPUTE WHICH HAS 
ARISEN IN YOUR PLANT. OUR ARMY NEEDS THE MUNITIONS PRODUCED 
BY YOUR COMPANY AND YOU SHOULD NOT MAKE IT NECESSARY FO£ THE 
GOVERNMENT TO OPERATE YOUR PLANT IN ORDER TO GET THE MUNI¬ 
TIONS. THE BOARD NOW CALLS UPON THE S A WOODS COMPANY FOR 
THE LAST TIME TO ACCEPT ITS DIRECTIVE ORDER IN THE SAME SPIRIT 
OF COOPERATION WITH THE WAR EFFORT WHICH HAS BEEN EXHIBITED 
BY LABOR AND INDUSTRY GENERALLY THROUGHOUT THE NATION. UN¬ 
LESS THE BOARD IS ADVISED BY TWO PM TOMORROW AUGUST 18 THAT 
THE COMPANY IS PREPARED TO COMPLY IMMEDI ATELY WITH THE BOARDS 
ORDER IN THIS CASE THE BOARD WILL BE FORCED TO REFER THE MATTER 
TO THE PRESIDENT FOR SUCH ACTION AS HE DEEMS APPROPRIATE. 

NATIONAL WAR LABOR BOARD WAYNE L MORSE PUBLIC REP. 456P. , 
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August 19,1942. 

Major Ralph E. Gow, 

Boston, Massachusetts . 

Dear Major Gow: By Executive Order of August 19,1942, 
copy enclosed, the President directed me, through such person 
or instrumentality as I may designate, immediately to take pos¬ 
session of and cause to be operated, so far as may be necessary 
or desirable, the South Boston, Massachusetts, plant of the 
S. A. Woods Machine Company, to produce the equipment 
called for in the company’s contracts or otherwise, and to carry 
out the purposes of the directive order of the National War 
Labor Board of August 1, 1942, in the case of S. A. Woods 
Machine ^Company, et. al., and to do all things necessary or in¬ 
cidental thereto. 

Pursuant to the foregoing direction, I hereby designate you 
to act for me in carrying out the duties and responsibilities im¬ 
posed upon me by said Executive Order. 

Accordingly, you will take immediate possession of the plant 
and facilities of the S. A. Woods Machine Company, located in 
South Boston, Massachusetts, whether owned, leased, or rented 
by the Company, including all of the real estate, buildings, 
facilities, machinery, tools, and equipment, and all materials, 
supplies, parts, and articles of production whatsoever at such 
plants, or elsewhere, essential for efficient operations. You 
may also assume possession of all pertinent records and books 
of account pertaining to the Company’s operation of such 
plant, making suitable arrangements with officials of the Com¬ 
pany whereby they may have access to such records and books 
and accounts, subject to your supervision and control, at rea¬ 
sonable times. In the event that for any reason you are unable 
to take immediate possession of the plant, you will be gov¬ 
erned by the instructions set forth hereinafter relating to the 
use of civil and military aid. 

You will inform the local representatives of the S. A. Wood3 
Machine Company of the contents of the .Executive Order and 
of these instructions. Copies of the Executive Order and a 
suitable notice that you have taken possession of such plant 
will be posted in conspicuous places. 
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r Having taken possession of such plant, you wiEimmediatelyv 
cause to be continued the production and manufacture of the~ 
equipment contemplated by and specified in existing contracts, 
or otherwise, of the S. A. Woods Machine Company at its South ' 
Boston, Massachusetts, plant, subject to any modifications or 
changes, in which you may concur. This does not mean-that 
you will undertake the performance of such contracts for the 
Company, but only that in the operation of such plants for the 
account of the Government, the articles of production will cor¬ 
respond -to the specifications and quantities set forth in such 
contracts. 

In such manner as may be practicable, without interrupting 
Or delaying operation, you will take a full and complete inven¬ 
tory of the plant and of all work done, in process, or begun, on 
any of the equipment in the course of manufacture, and of all 
materials on hand. 

You will employ without regard to Civil Service or classi¬ 
fication laws or regulations all persons or agencies necessary to v 
cany out these instructions. You are also authorized to em¬ 
ploy the services of any association, firm, company, or corpora¬ 
tion in furtherance of said Executive Order and these 
instructions. You will fix the rates of compensation so as to 
correspond as nearly as possible to the rate prevailing im¬ 
mediately prior to taking possession, subject to such adjust^ 
rnents as may be hereafter directed. 

You are also authorized to procure, in such manner as the 
circumstances warrant, all materials and supplies necessary to 
carry out these instructions. You are also authorized to-pro¬ 
cure, by purchase or rental, such machinery, equipment, and 
tools as may be necessary to carry out these instructions. 

You are authorized to procure from the company for account 
of the Government such materials and supplies as the Company 
has on hand or on order, and partially processed articles of 
production may similarly be so procured. 

Should the Company desire to continue the procurement of 
materials, equipment, machinery, tools, and supplies, you are 
authorized to make suitable arrangements with the Company 
for such procurement by it for its own account, and, in turn, to 





procure either by purchase or rental any of such items for the 
account of the Government. 

You will maintain a system of accounting which will record 
all transactions embraced in the operation of said plant by the 
Government. 

In taking possession of the plant and in its operation, the 
Goverment does not thereby assume any existing obligations 
of the S. A. Woods Machine Company. In this connection 
you will refer all inquiries with respect to outstanding accounts 
and obligations of the Company, whether for labor, materials, 
supplies, services, or taxes, to the officials of that Company for 
disposition by them. 

Insurers against loss or damage to the properties at the Com¬ 
pany’s South Boston plant will be promptly notified by you 
of the change in the status of the plant. In the event of direct 
employment by you, in order to insure such employees against 
loss of any Social Security or Industrial Insurance benefits, 
Congress will be asked to compensate such persons. 

You will provide for the protection of all property under your 
supervision, including all plant facilities, equipment, and utili¬ 
ties. You will also, if necessary, provide for the protection of 
all personnel while employed in the plant and while entering 
and leaving it. Should state and local authorities in your 
opinion be unable to provide such protection you will notify 
the Commanding General, First Service Command, giving full 
particulars with your recommendation in the premises. 

Fiscal, Judge Advocate, and contracting officers will be as¬ 
signed at once by War Department orders. 

You will see that any troops made available to you maintain 
order and afford adequate protection to persons and property 
connected with the operation of the plant. 

You will advise me by telephone or telegraph, with confirma¬ 
tion in writing, concerning all important matters connected 
with the operations herein directed. 

Sincerely yours, 

Robert P. Patterson, 

Acting Secretary of War. 





'State of Minnesota, 

County of Hennepin, ss: 

Samuel J, Levy, being first duly sworn upon oath, deposes 
and says that he is the attorney for Twentieth Centuiy Brass 
Works, a corporation, with its principal place of business in 
the City of Minneapolis, State of Minnesota; that he is fully 
familiar with all of the matters herein set forth. 

That under date of June 3, 1943 the National War Labor 
Board issued a directive order against said Twentieth Century 
Brass Works ordering and directing said company to incor¬ 
porate into a collective-bargaining agreement a provision for 
maintenance of membership and check-off, and further order¬ 
ing said company to put into effect certain retroactive wage 
increases. 

That on or about September 24, 1943, the National War 
Labor Board, by telegram, requested said company to state its 
position and to give a full statement of all action taken to com¬ 
ply with said directive orders of June 3, 1943. A copy of said 
telegram is attached hereto and marked Exhibit A; that there¬ 
upon under date of October 2, 1943 said company, through its 
attorneys, addressed a letter to the National War Labor Board 
stating that said company was unable to comply with said 
directive order of June 3,1943, and stated its reasons therefor. 
A copy of said letter is attached hereto marked “Exhibit B.” 

That thereafter, on or about October 8, 1943, one Samuel 
Edes, an Associate Director of Disputes of the said National 
War Labor Board, Chicago Region, came to Minneapolis, inter¬ 
viewed the officials of said company, and made demand upon 
said company and said officials to forthwith comply with the 
said directive order of June 3,1943. _ ' 

That then and thereupon said company and its officials and 
; this affiant stated to the said Edes that said company was un¬ 
able to comply with the said directive order of June 3,1943, and 
stated the same reasons for such noncompliance as were stated 
in the said letter so marked “Exhibit B.” 

That shortly after the visit of the said Edes to Minneapolis 
said company and its officials were notified that the military 
forces of the Government had received instructions to stand 
by awaiting further instructions with reference to the non- 
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compliance of said company with said directive order,-with a 
view that said company’s said plant and property would be 
taken over by the Government on account of its noncompliance 
with said directive order. 

That while said military forces have not at the date hereof 
taken over the company’s said plant, said company stands in 
fear that its said plant will so be taken over by said military 
forces, or that other action will be taken by, or at the instance 
of, said National War Labor Board to compel said company 
to comply with-the said directive order of June 3,1943. 

And further affiant sayeth not. 

Samuel J. Levy. 

Subscribed and sworn to before me this 10th day of January 
A. D. 1944. 

[seal] Florence E. Exworthy, 

Notary Public- 
Florence E. Exworthy, 

• Notary Public, Hennepin County, Minn . 

My Commission Expires July 6th, 1950. 

EXHIBIT A 


VIA postal telegraph n \tional war labor board 

STRAIGHT WIRE 222 WEST ADAMS STREET 

MR SAMUEL J. LEVY CHICAGO ILLINOIS 

2310 RAND TOWER SEPTEMBER 24 1043 

MINNEAPOLIS MINNESOTA 4:13 PM 

RE TWENTIETH CENTURY BRASS WORKS INC CASE NUMBER 2633-CS-4D 
UNION TODAY ADVISED QUOTE TWENTIETH CENTURY BRASS WORKS 
FLATL Y RE FUSE TO COMPLY WITH DIRECTIVE ORDER ON WAGE SCALES 
AND RETROACTIVE PAY URGE IMMEDIATE APPLICATION ALL POSSIBLE 
SANCTIONS UNQUOTE PLEASE REPLY IMMEDIATELY YOUR POSITION AND 
FULL STATEMENT OF ALL ACTION TAKEN TO COMPLY WITH DIRECTIVE 
ORDER TO EXTENT ANY PART OK DIRECTIVE ORDER HAS NOT YET BEER 
COMPLIED WITH PLEASE STATE INTENTION OF COMPANY 

SAMUEL EDES 

ASSOCIATE DIRECTOR 07 D ISPU T ES 
REGION SIX 




[Copy] 


National Wae Labor Board, 

Region 6, . 

222 West Adams Street, Chicago, Illinois. 

Gentlemen: The company has examined its affairs, en¬ 
deavoring to ascertain if it could comply with the Directive 
Order of June 3 but finds that it cannot do so for the following 
reasons: 

(1) All prices of the company's product have been frozen 
as of October 1,1941. Orders now on hand in excess of $250,000 
will utilize full capacity of the plant clear through to March 
1944. These are fixed closed contracts obtained on a compet¬ 
itive basis and contain no escalator clause permitting any 
recoupment of loss. 

(2) The retroactive wages directed to be paid approximate 
$25,000, which sum is not on hand available for that purpose. 

(3) The wage scales order are so far in excess of scales paid 
by competitive firms as to prevent this company from bidding, 
for future business except at a loss. 

(4) The classification of employees ordered by the Board 
where no previous classifications have ever existed cannot Jbe 
put into effect without complete disruption of production 
operations. 

(5) Taking the Directive Order as a whole if enforced upon, 
the company it will result in the practical confiscation of the 
company’s business. 

All of the foregoing is from the actual physical situation 
alone and is over and above any legal or constitutional question 
involving the power or authority of the War Labor Board to 
make such an order. 

(S) Samuel J. Levy, 

Attorney for Twentieth Century Brass Works. 


Subpoena Ad Test 




Civil Action No. 21363 

United States Gypsum Company, plaintiff 

vs. 

National War Labor Board et al., defendant 

The President of the United States to National War Labor 
Board, c/o Jesse Freidin, Esq., General Counsel, 5117 Labor 
Department Bldg., Washington, D. C. 

You are hereby commanded to appear before this Court to 
testify as a witness in the above entitled cause on the 17th day 
of January 1944, at 10:CO o’clock a. m. (and bring with you) 
all records and files in the matter of Windsor Manufacturing 
Company (NWLB Case No. 284) excepting only confidential 
information furnished by or relating to the business of said 
Company, and, more particularly all letters and documents 
pertaining to the Board’s efforts to enforce its directive order 
against said Company, and not depart the Court without 
leave. 

Witness: The Honorable Chief Justice of said Court this 
15th day of January 1944. 


Clerk. 


Deputy Clerk. 
(S) Joseph H. Batt, 

Attorney for Plaintiff, 
Denrike Building, National 0507 . 
-Justice. 


Let this writ issue 


Summoned the above-named witness by copy l-14r-44. 

John B. Colpoys, 

U. S. Marshal. 
By (S) E. J. McCloy, 
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ORDER DE N Y IN G MOTION TO DISMISS THE COMPLAINT AND 
FOR SUMMARY JUDGMENT 

Upon consideration of defendants’ Motion to Dismiss the 
Complaint and for Summary Judgment, the points and au¬ 
thorities in support thereof, the points and authorities of 
plaintiff in opposition thereto, heretofore filed herein, and upon 
argument of counsel in open court on January 17, 1944, and 
consideration thereof, it is, by the Court, this 18th day of Jan¬ 
uary, 1944, 

Ordered, that defendants’ Motion to Dismiss the Complaint 
and for Summary Judgment be, and the same hereby is, denied. 

(S) John H. Druffel, 

Justice. 

United States Court of Appeals for the District of Columbia 
No. 8695—January Term, 1944 

National War Labor Board, et al., petitioners 

v. 

United States Gypsum Company, respondent 

Before Groner, C. J., and Miller, Edgbrton, and • 
Arnold, JJ. 

order 

It is ordered by the court that the order heretofore entered 
in this case on the 4th day of March 1944, granting a special 
appeal herein to this court be, and it is hereby, set aside and 
annulled; and the matter now coming on to be heard on the 
petition for allowance of a special appeal, and the court being 
of opinion that the special appeal prayed for should be allowed, 
it is so ordered. 

Dated March 22,1944. 
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APPELLANTS’ STATEMENT O? POINTS ON WHICH THEY 
INTEND TO RELY ON THE APPEAL 

(1) The lower court erred in denying the defendants’ mo¬ 
tion to dismiss the complaint and for summary judgment. 

(2) The lower court has no jurisdiction over the subject- 
matter of this action, in that (a) the complaint presents no 
case or controversy with the defendants or any of them, and 
(b) the complaint presents a suit against the United States 
to which the United States has not consented. 

(3) The plaintiff fails to show that it has been or will be 
damaged irreparably or otherwise by any action or threat of 
action of any of the defendants, and thus makes out no case 
for the equitable relief sought. 

Fran cis M. Shea, 

Assistant Attorney General. 

Edward M. Cuhran, 

United States Attorney , 
Attorneys for Defendants. 
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REPLY BRIEF FOR APPELLANTS 


fBntteb States Court of Appeals! 

DISTRICT OF COLUMBIA 


No. 8695 

National War Labor Board, et al., appellants 

v. 

United States Gypsum Company, appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES FOR 
THE DISTRICT OF COLUMBIA 


FRANCIS M. SHEA, 

Assistant Attorney General, 


EDWARD M. CURRAN, 

United States Attorney, 
Attorneys for Appellants. 


Of Counsel: 

ARNOLD LEVY, 

Special Assistant to the Attorney General, 


PAUL A. SWEENEY, 

HARRY L RAND, 

Attorneys, Department of Justice. 








®mteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8695 

National War Labor Board, et al., appellants 

v. 

United States Gypsum Company, appellee 


REPLY BRIEF FOR APPELLANTS 

Since the filing of the appellants’ brief in this case this Court 
has handed down two decisions which, we submit, completely 
dispose of the present proceeding. We refer to the Court’s 
decisions in Employers Group of Motor Freight Carriers v. Na¬ 
tional War Labor Board (No. 8680), 143 F. (2d) 145, and 
National War Labor Board v. Montgomery Ward & Co., In¬ 
corporated (No. 8732), decided July 19, 1944. It is clear from 
an application of the principles established in those cases that 
the directive order of the National War Labor Board which 
Gypsum is here challenging is not judicially reviewable, and 
that Gypsum presents no justiciable controversy for the cog¬ 
nizance of the Court. 

In support of its request for injunctive and declaratory re¬ 
lief, the appellee in this proceeding relies upon allegations in 
its complaint to the effect that the appellants have threatened 
and are threatening to take action to enforce the challenged 
War Labor Board order (1) by applying sanctions against the 
appellee under Executive Order 9370; and (2) by Government 
seizure of the appellee’s plant. We have already indicated in 
our main brief that none of the appellants can enforce, or has 
threatened to enforce, that order. But even had such threats 
been made, as the decisions of this Court in Employers Group 
and Montgomery Ward cases plainly hold, there would still be 
no justiciable controversy for determination by the Court. 

(l) 
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We have already adverted, in our brief, to the disclaimer by 
the Director of Economic Stabilization of any power to enforce 
the Board’s directive order which is involved in this proceeding, 
an order issued prior to the enactment of the War Labor Dis¬ 
putes Act; and his construction of Executive Order 9370 as 
applicable only to orders issued pursuant to that Act. This 
Court had occasion to consider this very matter in the Employ¬ 
ers Group case which also involved a War Labor Board order 
issued prior to the War Labor Disputes Act, and there held that 
Executive Order 9370 was irrelevant to the proceeding. The 
Court said (143 F. (2d) 145,150): 

Executive Order 9370, issued August 16, 1943, which 
authorizes the Director of Economic Stabilization, when 
the War Labor Board reports to him that its orders have 
not been complied with, to direct withdrawal of priori¬ 
ties and government contracts “in order to effectuate 
compliance,” is irrelevant here. The Board has not re¬ 
ported or threatened to report appellants’ failure to 
comply with its order. Moreover, the Director has 
stated in a letter to the Board, correctly we think, that 
Order 9370 applies only to Board orders issued under the 
War Labor Disputes Act. * * * It does not appear 
that either of these officers [the Price Administrator or 
the Director of Economic Stabilization] has threatened 
or is authorized to take any steps which would tend to 
require appellants to comply with the Board’s order or 
to penalize them for noncompliance. 

Likewise, in the instant proceeding, the allegations in the com¬ 
plaint with respect to Executive Order 9370 are irrelevant and 
cannot serve as basis for action by the Court. 

Similarly, the allegations with respect to threats of seizure 
by the Government of the appellee’s plants do not give rise to 
a justiciable controversy. This Court properly held in the Em¬ 
ployers Group and Montgomery Ward cases that neither the 
National War Labor Board, nor its members, nor the Director 
of Economic Stabilization, all defendants here, “has power to 
cause seizure of plaintiff’s property. The President’s power to 
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take and use property in furtherance of the war effort does not 
depend upon any action of the defendants. In respect to any 
possible seizure of property, any action of the defendants would 
be, at most, advisory * # Montgomery Ward case, 
f. n. 1. In the Employers Group case this Court said (143 F. 
(2d) 145, 151): 

Appellants say, in effect, though in other terms, that 
if they do not comply with the order the Board may 
notify the President of their noncompliance and the 
President may take possession of their plants and facili¬ 
ties. We have no occasion to decide whether in our 
opinion this is true. In some instances concerns which 
had failed to comply with Board orders have ultimately 
been taken over by Presidential orders. In other in¬ 
stances concerns which had not been the subject of any 
Board order have been taken over by Presidential orders. 

If it be true, as appellants suggest, that the President 
may ultimately take possession of their plants and facili¬ 
ties, that possibility is irrelevant not only because it is 
speculative but also because it is independent of the 
Board’s order. Neither the broad constitutional power 
nor the broad statutory power of the President to take 
and use property in furtherance of the war effort de¬ 
pends upon any action of the War Labor Board. Any - 
action of the Board would be informatory and, “at most, 
advisory.” Appellants’ demand that we annul and en¬ 
join the Board’s order therefore amounts to a demand 
that we prevent the Board from giving the President 
advice which appellants contend would be erroneous. A 
court might as well be asked to prevent the Secretary of 
State or the Attorney General from giving alleged er¬ 
roneous advice. The correctness of administrative ad¬ 
vice cannot be reviewed by the courts. They have 
neither the necessary authority nor the necessary quali¬ 
fications for such work. 

The appellee is not aided by the several allegations in the 
complaint with regard lo statements by various members and 
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officers of the Board respecting enforcement of the challenged 
War Labor Board’s order. This Court was confronted with 
substantially similar allegations in the Montgomery Ward case 
and found there, as it must find here, that the allegations come M 

only to this, 

that the defendants have used unspecified and perhaps 
vague or tentative expressions which, in the plaintiff’s 
opinion, indicate a sufficient inclination toward taking 
some step or other for the enforcement of the Board’s < 

order so that they may be characterized as threatening. 

The complaint therefore alleges no facts which indicate 
more than a possibility of any action by the defendants, 
which might cause injury to the plaintiff. It follows that < 

the complaint states no valid claim for review of the 
Board’s order. 

1 “Mere forecast” of irreparable injury cannot confer jurisdiction 
upon the Court. 

The affidavits filed by the appellee containing excerpts from 
testimony given before a committee of the House of Representa¬ 
tives by officers of the War Labor Board are entitled to no 
greater weight. “This testimony contains no threat to take 
action in. and makes no reference to the present controversy.” 
Montgomery Ward case, f. n. 3. Such pronouncements of cer¬ 
tain of the Board’s members and officers and the Board’s pro? 
gram in other cases unrelated to the present proceeding “did 
not give rise to a justiciable controversy.” In this proceeding 
there was no “action of a definite and concrete character con¬ 
stituting an actual or threatened interference with the rights 
of the persons complaining. The judicial power does not ex¬ 
tend to the determination of abstract questions * * *. 

Claims based merely upon ‘assumed potential invasions’ of 
rights are not enough to warrant judicial intervention * * 

Ashwander v. Tennessee Valley Authority, 297 U. S. 2SS, 324- 
325. 

The applicable principles of law have been clearly stated by 
this Court in the Employers Group and Montgomery Ward 
cases. It is respectfully submitted that, in accordance with 
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those principles, the order of the District Court denying the 
appellants’ alternative motion to dismiss the complaint or for 
a summary judgment should be reversed and that this action 
should be dismissed. 

Francis M. Shea, 

Assistant Attorney General, 
Edward M. Curran, 

United States Attorney, 
Attorneys jor Appellants. 

Of Counsel: 

Arnold Levy, 

Special Assistant to the Attorney General. 

Paul A. Sweeney, 

Harry I. Rand, 

Attorneys, Department of9Ustice. f 
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